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NONDISCffIMIHAnON  BASED  ON  HANDICAP 
IN  FEDERALLY  ASSISTED  PROGRAMS  AND 
AaiVITIES  OF  THE  DEPARTMENT  OF  HOUS¬ 
ING  AND  URBAN  DEVELOPMENT 

lm|>loiTv«ntation  of  Soction  504  of  tho  Rohoblll- 
totlon  Act  of  1973  and  Exocutivo  Ordor 
11914 

AGENCY;  Department  of  Housing 
and  Urban  Development. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  sets 
forth  procedures  and  policies  to  assure 
nondiscrimination  based  on  handicap 
In  programs  and  activities  receiving 
Federal  financial  assistance  from  the 
Department  of  Housing  and  Urban 
Development.  The  proposed  rule  is 
needed  to  comply  with  section  504  of 
the  Rehabilitation  Act  of  1973  as 
amended,  and  Executive  Order  11914, 
which  relate  to  nondiscrimination 
against  handicapped  persons. 

DATES:  Comments  are  invited  from 
the  public  and  other  Federal  agencies. 
They  must  be  received  on  or  before 
June  19,  1978  in  the  Office  of  the 
Rules  Docket  Clerk. 

ADDRESS;  Comments  should  be  sent 
to  the  Rules  Docket  Clerk.  Office  of 
General  Counsel.  Room  5218,  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment,  451  7th  Street  SW.,  Washing¬ 
ton.  D.C.  20410. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Catherine  A.  Hillard,  Office  of  Inde¬ 
pendent  Living  for  the  Disabled,  De¬ 
partment  of  Housing  and  Urban  De¬ 
velopment,  451  7th  Street  SW., 
Washington.  D.C.  20410,  202-755- 
7367.  (Note:  This  is  not  a  toll  free 
numbci.) 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  504  of  the  Rehabilitation 
Act  of  1973  provides  that  "no  other¬ 
wise  qualified  handicapped  individual 
in  the  United  States  •  •  •  shall  solely 
by  reason  of  his  handicap,  be  excluded 
from  the  participation  in.  be  denied 
the  benefits  of,  or  be  discriminated 
against  xmder  any  program  or  activity 
receiving  Federal  financial  assistance.” 
The  Department  of  Health,  Education 
and  Welfare  (HEW)  is  designated  by 
Executive  Order  11914,  “Nondiscrimin¬ 
ation  with  Respect  to  the  Handi¬ 
capped  in  Federally  Assisted  Pro¬ 
grams,”  to  coordinate  the  implementa¬ 


tion  of  Section  504  by  all  Federal  de¬ 
partments  and  agencies  empowered  to 
extend  Federal  financial  assistance  to 
any  program  or  activity. 

Executive  Order  11914  requires  fur¬ 
ther  that  HEW  shall  establish  stan¬ 
dards  and  guidelines  fur  determining 
what  constitutes  discriminatory  prac¬ 
tices,  and  who  are  handicapped  per¬ 
sons  under  seciion  504.  A  main  objec¬ 
tive  of  the  Executive  Order  is  to 
assure  that  coru.lstent  policies,  prac¬ 
tices  and  procedures  are  adopted  with 
respect  to  the  eiiforcement  of  section 
504.  Therefore,  each  Federal  depart¬ 
ment  or  agency  empowered  to  extend 
Federal  financial  assistance  is  directed 
to  issue  rules,  regulations  and  direc¬ 
tives  consistent  with  the  standards 
and  procedures  established  by  the  Sec¬ 
retary  of  HEW. 

In  addition.  Federal  departments 
and  agencies  are  directed  to  develop 
standards  and  procedures  to  secure 
compliance  with  published  regulations 
by  voluntary  efforts,  or  by  other 
means  authorized  by  law,  where  ap¬ 
parent  noncompliance  with  section  504 
is  found.  Federal  departments  and 
agencies  must  furnish  reports  and  in¬ 
formation  to  the  Secretary  of  HEW  as 
requested,  and  are  mandated  to  coop¬ 
erate  with  the  Secretary  on  implemen¬ 
tation  of  section  504. 

On  January  13,  1978  KEW  published 
a  final  rule  at  43  FR  2132  (45  CFR 
Part  85)  regarding  enforcement  proce¬ 
dures.  standards  for  determining 
which  persons  are  handicapped,  and 
guidelines  for  determining  what  prac¬ 
tices  are  discriminatory.  Consistent 
with  the  Executive  Order,  the  proce¬ 
dures,  guidelines  and  standards  of 
HEW’s  Part  85  apply  to  the  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment  (hereinafter  referred  to  as  "the 
Department”  or  "HUD”),  and  all  other 
Federal  agencies,  in  their  implementa¬ 
tion  of  the  nondiscrimination  provi¬ 
sions  of  Section  504. 

General  Approach 

In  view  of  the  leadership  role  of 
HEW  In  assuring  consistency  in  Feder¬ 
al  agency  implementation  of  section 
504,  and  its  acknowledged  expertise  in 
this  area,  the  Department  has  decided 
to  use,  in  addition  to  the  HEW  regula¬ 
tions  issued  pursuant  to  its  responsi¬ 
bility  to  coordinate  the  implementa¬ 
tions  of  section  504  of  the  Rehabilita¬ 
tion  Act  of  1973  (43  FR  2132),  those 
prescribing  nondiscrimination  in  HEW 
programs  and  activities  receiving  or 
benefiting  from  Federal  financial  as¬ 
sistance  (45  CFR  Part  84,  42  FR 
22676),  as  the  basis  for  these  proposed 
regulations,  to  the  greatest  extent  fea¬ 
sible  given  the  nature  of  HUD  pro¬ 
grams. 

Consistent  with  Executive  Order 
11914  and  the  HEW  regulations,  the 
Department  is  also  proposing  to  issue 
specific  regulatory  provisions,  with  re¬ 


spect  to  certain  of  its  programs,  to 
a.ssist  persons  in  understanding  the  re¬ 
quirements  of  section  604  and  Depart¬ 
mental  policies  on  nondiscrimination 
based  on  handicap.  Subparts  E 
through  G  of  the  proposed  rule  (Low 
Income  Pbibiic  Housing  and  sc-ction  8 
Housing  Programs,  other  Subsidized 
Housing  Programs,  and  Community 
Planning  and  Development  Programs, 
re.spectlvely)  set  forth  guidelines  and 
requirements  clarifying  fundamental 
policies  and  concepts  with  regard  to 
specific  HUD  programs.  The  Depart¬ 
ment  will  also  provide  requirements, 
procedures,  and  mstruction  for  the  im¬ 
plementation  of  section  504  in  the  ap¬ 
propriate  program  regulations,  hand¬ 
books  and  issuances. 

Summary  or  the  Proposed  Rule 

Subpart  A  of  the  proposed  rule  sets 
forth  general  policies  and  definitions 
for  implementation  of  section  504. 

Atplicability 

Section  8.2  makes  the  rule  applicable 
to  each  recipient  of  Federal  financial 
assistance  from  HUD,  and  to  each  pro¬ 
gram  or  activity  that  receives  or  bene¬ 
fits  from  such  assistance.  An  Appendix 
is  included  listing  the  specific  HUD 
programs  to  which  this  regulation  is 
applicable. 

Definitions 

The  Department  proposes  to  utilize 
the  definitions  contained  in  HEW  reg¬ 
ulations,  which  are  applicable  to  HUD 
programs,  in  §8.3  with  the  following 
comments  and  revisions. 

The  Department  recognizes  the  im¬ 
portance  and  complexities  involved  in 
developing  regulations  which  reflect 
appropriately  both  the  spirit  and 
intent  of  section  504.  Congress  amend¬ 
ed,  in  section  111(a)  of  the  Rehabilita¬ 
tion  Act  Amendments  of  1974,  the 
definition  of  "handicapped  individ¬ 
uals”  for  purposes  of  section  504  and 
other  provisions  of  Titles  IV  and  V  of 
the  Rehabilitation  Act  so  that  the 
definition  is  no  longer  limited  to  em¬ 
ployability.  For  purposes  of  section 
504  of  the  Act,  a  "handicapped  individ¬ 
ual”  is  defined  as  “any  person  who  (A) 
has  a  physical  or  mental  impairment 
which  substtmtially  limits  one  or  more 
of  such  person’s  major  life  activities, 
(B)  has  a  record  of  such  impairment, 
or  (C)  is  regarded  as  having  such  an 
Impairment.”  The  term  "impairment” 
is  further  defined  in  the  HEW  regula¬ 
tion  to  include  a  wide  variety  of  handi¬ 
caps  (e.g.,  drug  addiction,  alcoholism, 
mental  retardation,  phv^sical  disabil¬ 
ity).  For  consistency  in  implementa¬ 
tion  of  section  504  throughout  Federal 
agencies,  HUD  is  proposing  to  adopt 
the  HEW  definition  of  handicap  in 
§8.3(j). 

Section  8.3(k)  defines  "qualified 
handicapped  persons”  as  one  who. 
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with  reasonable  accommodation,  can 
perform  the  essential  functions  of  a 
job,  or  with  respect  to  services  or  bene¬ 
fits  one  who  meets  the  essential  eligi¬ 
bility  requirements  for  the  receipt  of 
such  services  or  benefits.  The  Depart¬ 
ment  wishes  to  emphasize  that  this 
regulation  docs  not  prohibit  denying 
services  or  benefits  of  a  program,  such 
as  occupancy  in  a  housiiig  project  as¬ 
sisted  by  the  Department,  for  bona 
fide  rea.sons,  even  If  those  reasons  are 
also  related  to  the  handicap,  so  long  as 
the  basis  for  such  denial  is  failure  to 
meet  eligibility  criteria  which  are  ap¬ 
plied  to  all  potential  beneficiaries, 
handicapped  and  non-handicapped. 
Similarly,  this  regulation  does  not  pro¬ 
hibit  turning  doam  a  handicapped  job 
applicant  for  bona  fide  job-related  rea¬ 
sons,  even  if  those  reasons  are  also  re¬ 
lated  to  the  handicap.  For  example,  an 
applicant  who  could  not  perform  the 
basic  physical  requirements  for  the 
position  of  “housepainter”  would  not 
be  considered  a  “qualified  handi¬ 
capped  person.”  Llkewi.se.  if  a  handi 
capped  individual  had  a  history  or  pat¬ 
tern  of  anti-social  behavior  including, 
for  example,  criminal  activity,  lie  or 
she  may  be  denied  services  or  benefits 
of  a  program  on  the  same  basis  as  a 
non-handicapped  person,  even  if  the 
anti-social  behavior  is  related  to  the 
handicap. 

The  Department  proposes  to  adopt 
the  HEW  policy  with  respect  to  “small 
providers”  of  health,  welfare  or  other 
social  services,  to  reduce  the  adminis¬ 
trative  and  operational  burdens  of 
complying  with  certain  specific  provi¬ 
sions  of  the  Department’s  regulation. 
In  this  respect,  the  Department  pro¬ 
poses  to  include  §8.3,  the  term  “small 
provider,”  to  mean  (Da  recipient  that 
employs  fewer  than  fifteen  employees 
in  its  work  force  or  at  each  of  its  work 
locations;  (2)  a  recipient  that  receives 
a.s.sistance  through  Annual  Contribu¬ 
tions  Contracts  (ACC)  or  Housing  As¬ 
sistance  Payments  (HAPs)  Contracts 
for  fewer  than  100  units  of  housing;  or 
(3)  a  recipient  whose  sole  source  of 
Federal  financial  assistance  is  as  an 
owner  of  housing  leased  under  the  Ex¬ 
isting  Housing  Program  under  section 
8  of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  section  1437f).  Recipients  who 
are  small  providers  will  not  be  re¬ 
quired  to  comply  with  certain  specific 
requirements  of  the  regulation  such  as 
preparation  of  a  transition  plan  or 
completion  of  required  alterations 
within  a  three-year  period.  Small  pro¬ 
viders  will,  however,  be  required  to 
take  certain  other  actions.  (See  Sub¬ 
part  C— Program  Accessibility, 
§  8.22(f),  and  Subpart  D— Enforce¬ 
ment,  §  8.32  Self-Evaluation,  Consulta¬ 
tion  and  Notice.)  A  small  provider 
whose  sole  source  of  Federal  financial 
assistance  is  as  an  owmer  of  housing 
leased  under  the  section  8  Existing 
Housing  Program  is  entirely  exempted 


from  self-evaluation,  consultation  and 
notice  requirements  under  section 
8.32. 

Landlords  under  the  section  8  Exist¬ 
ing  Housing  Program  are  exempted 
from  these  requirements  in  order  to 
conform  the  Program  with  private 
market  renting  to  the  maximum 
extent  possible,  so  that  owners  will 
continue  to  lease  to  lower-income  fam¬ 
ilies.  The  typical  Section  8  landlord  is 
the  owner  of  a  two-  to  six-imit  build¬ 
ing  and  has  had  little  prior  experience 
with  Federal  programs.  The  Depart¬ 
ment  is  concerned  that  imposing  addi¬ 
tional  requirements  on  owners,  such  as 
those  in  §8.32,  may  discourage  rentals 
to  otherwise  eligible  Certificate  hold¬ 
ers  merely  because  the  paperwork  is 
too  burden-some.  In  arriving  at  this  de¬ 
cision,  the  Department  al.so  considered 
the  .status  of  Section  8  ExI.stliig 
Owners  under  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Eliminating  sucli 
owners  from  virtually  all  obligations 
except  that  ol  “nondiscrimination”  in 
the  Title  VI  meaning  of  that  term  is 
consisl.'nt  with  the  Department's 
policy  In  the  area  of  nondLscrimination 
ba:ii‘d  upon  race,  color,  or  national 
origin. 

In  tills  regard,  the  Department  has 
decided  that  it  is  inappropriate  to  re¬ 
quire  private  owners  without  acce.ssl- 
ble  units  to  refer  handicapped  Certifi¬ 
cate  holders  to  other  appropriate 
hoaslng,  and  has  made  .such  referrals 
the  re.sponsibillty  of  the  appropriate 
public  hoasing  authority  (PHA)  under 
Subpart  E,  §  8.^6  of  the  regulation. 

Section  8.3(n)  detlnes  the  term  “u.sa- 
bility”  to  mean  the  ability  to  enter, 
exit,  and  function  wuthin  a  facility  of 
dwelling  unit.  This  term  appears  at 
§8.23vb)  of  the  regulation  regarding 
accessibility  requirements  for  alter¬ 
ation  and  rehabilitation  that  affects 
the  “usability”  of  a  facility.  Alter¬ 
ations  which  do  not  affect  u.sability 
(e.g.,  repairing  a  roof,  replacing  a 
boiler,  weatherization)  would  not  ne¬ 
cessitate  compliance  with  this  para¬ 
graph.  Those  alterations  that  do 
affect  usability  are  to  be  made  accessi¬ 
ble  “to  the  maximum  extent  feasible” 
under  individual  circumstances. 

There  is  no  definition  of  “program 
or  activity”  in  the  HEW  regulations. 
The  Department  also  believes  that 
these  terms  are  not  susceptible  to  an 
agency-wide  definition.  However,  in 
order  to  provide  guidance  and  Infor¬ 
mation  to  persons  to  whom  the  regula¬ 
tion  applies  concerning  their  efforts  to 
comply  with  section  504.  the  regula¬ 
tion  does  utilize  the  terms  with  specif¬ 
ic  applications  for  particular  HUD  pro¬ 
gram  areas.  Thus,  attention  is  directed 
to  Subparts  E  through  G  with  respect 
to  the  scope  of  recipient  compliance 
responsibilities. 

Section  8.4  prohibits  dLscrimiation 
against  the  handicapped  and  lists  the 
discriminatory  activities  that  are  pro¬ 


hibited.  It  is  derived  from  the  HEW 
regulation,  45  CFR  84.4  (42  FR  22678, 
May  4, 1977)  “Discrimination  Prohibit- 
ed’’. 

Section  R.4(b)(5)  generally  proscribes 
site  selection  which  has  a  discrimina¬ 
tory  effect  (e.g.,  acquisition  of  a  hilly 
site  which  is  inacce.ssible  to  certain 
categories  of  physically  handicapped 
persons)  unless  a  recipient  or  appli¬ 
cant  for  assistance  can  demonstrate  to 
HUD  that  (a)  there  are  no  sites  avail 
able  in  the  community  tliat  are  acces¬ 
sible  or  that  can  be  made  accessible  to 
handicapped  persons  at  a  cost  that 
w’lll  not  render  the  facility  financially 
infeasible;  and  (b)  the  alternative  to 
compliance  with  this  requirement 
would  be  nonparticipation  in  the  pro¬ 
gram  or  activity  receiving  Federal  fi 
nancial  a.s.si.stanee 

Section  8.4(c)  indicates  in  part  that 
“the  exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  executive 
Older  to  a  different  class  of  handi 
carped  persons  is  not  proiiibited  by 
this  Part”.  Certain  of  the  Dt>part- 
ment's  programs  operate  under  statu¬ 
tory  definitions  of  “hai.dicapped 
person”  which  are  more  re.strictive 
than  §8.3tji  of  this  regulation,  and 
sucii  definitions  are  not  superseded  or 
otherwise  affected  by  this  regulation. 
Examples  of  such  definition.s  are  sec¬ 
tion  3(2)  of  the  U.S.  Housing  Act  of 
1937,  applicable  to  the  Low-Income 
and  seciion  8  Housi/ig  programs,  and 
section  202(d>H  applicable  to  the  sec¬ 
tion  202  Direct  Lvan  program. 

Employment 

Subpart.  B,  Employment,  §§8.ll 
through  8.14,  prohibits  discrimination 
against  the  handicapped  in  employ 
ment,  and  is  derived  from  the  HEW 
regulation  at  §  85.52  (45  CFR  85.52  at 
43  FR  2138,  January  13.  1978). 

Section  8.13,  Rea.sonable  Accommo- 
riatlon.  Indicates  that  “a  recipient 
shall  make  rea.sonable  accommodation 
to  the  known  physical  or  mental  limi¬ 
tations  of  an  otherwise  qualified 
handicapped  applicant  or  employee 
unless  the  recipient  can  demonstrate 
that  the  accommodation  would  impose 
an  undue  hard.shlp  on  the  operation  of 
its  program”.  An  example  of  a  case  of 
undue  hardship  under  this  provision 
would  be  a  landlord  under  the  Section 
8  Existing  Housing  program  who  is 
faced  with  the  need  to  make  signifi¬ 
cant  alterations  to  his  facility  to  ac¬ 
commodate  a  handicapped  applicant 
or  employee.  In  such  a  case,  denial  of 
the  job  or  refusal  to  make  the  alter¬ 
ation  would  not  be  discrimination. 

Program  Accessibility 

Subpart  C.  Program  Accessibility, 
§§8.21  through  8.23,  incorporates  the 
principal  provisions  of  Parts  84 
(§§84.21-84.23)  and  85  (§§85.56-85.58) 
of  the  HEW  regulations.  This  subpart 
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essentially  deals  with  the  requirement 
that  the  physically  handicapped  have 
physical  access  to  and  be  able  to  use 
the  services  or  benefits  provided  under 
the  program  receiving  Federal  finan¬ 
cial  assistance.  Section  8.22.  Existing 
Facilities,  requires  a  recipient  to 
ensure  that  the  physically  handi¬ 
capped  can  receive  program  benefits, 
but  does  not  require  that  each  loca¬ 
tion  at  which  the  benefits  are  offered 
be  accessible.  Where  structural 
changes  to  existing  structures  are  nec¬ 
essary  to  give  the  physically  handi¬ 
capped  access  to  the  program,  recipi¬ 
ents.  other  than  small  providers,  are 
required  to  develop  a  transition  plan 
within  one  year  after  the  effective 
date  of  this  regulation.  This  plan,  to 
be  developed  in  consultation  with 
handicapped  persons  or  organizations 
representing  the  handicapped,  is  to 
spell  out  what  the  necessary  structur¬ 
al  changes  are.  and  how  they  will  be 
made  over  the  three  year  period  per¬ 
mitted  to  bring  the  program  into  con¬ 
formity  with  the  requirements  of  the 
law.  While  small  providers  are  exempt¬ 
ed  from  the  requirement  that  they 
make  their  existing  facilities  accessible 
in  three  years,  they  are  required, 
when  a  qualified  handicapped  person 
applies,  to  either  accommodate  that 
person,  or  in  lieu  of  making  significant 
alterations  to  their  facility,  a.ssist  that 
person,  through  outreach  and  referral, 
to  locate  an  appropriate  and  available 
unit.  The  obligation  of  owners  under 
the  Section  8  Existing  Housing  Pro¬ 
gram  is  limited  to  a  referral  to  the  ap¬ 
propriate  PHA.  A  PHA  or  unit  of  gen¬ 
eral  local  government,  which  is  a  re¬ 
cipient  under  the  same  progi  am  as  the 
small  provider,  has  an  obligation, 
within  a  reasonable  period  of  time,  to 
assure  that  program  services  or  bene¬ 
fits  are  made  available  to  the  qualified 
handicapped  person  who  is  referred  to 
them. 

Section  8.22(c)  requires  that  where 
structural  changes  in  facilities  are  nec¬ 
essary,  such  changes  shall  be  made 
within  three  years  of  the  effective 
date  of  tills  part,  but  in  any  case  as  ex¬ 
peditiously  as  possible.  HEW  guide¬ 
lines  (45  CFR  Part  85)  recognize  that 
special  problems  may  be  encountered 
in  achieving  program  accessibility  in 
existing  public  housing  projects  within 
the  three-year  period.  The  Depart¬ 
ment  wishes  to  stress  that  every  effort 
will  be  made  to  comply  with  this  re¬ 
quirement.  In  a  case  where  it  is  not 
possible  to  have  all  necessary  structur¬ 
al  modifications  completed  within  the 
three-year  period,  the  Department  in¬ 
tends,  nonetheless,  to  have  such  modi¬ 
fications  scheduled  for  completion  at 
the  earliest  possible  date. 

Section  8.23,  New  Construction 
(Design  and  Construction),  allows 
flexible  application  of  the  requirement 
for  building  accessibility,  so  long  as 
the  recipient’s  overall  program  re¬ 


mains  accessible  to  handicapped  per- 
soFiS.  The  Architectural  Barriers  Act, 
as  amended.  Pub.  L.  90-480,  42  U.S.C. 
4151  et  seq,  is  intended  to  be  the  pri¬ 
mary  statutory  vehicle  under  which 
accessibility  of  buildings  and  facilities 
is  required.  Accordingly,  the  Depart¬ 
ment  believes  that  those  standards  for 
building  accessibility  promulgated  by 
HEW  under  the  authority  of  section 
504,  which  deal  with  nondiscrimina¬ 
tion,  may  properly  be  construed  as 
permitting  the  requirement  for  build¬ 
ing  accessibility  to  be  implemented  in 
the  context  of  program  accessibility. 
This  position  itself  is  consistent  with 
the  statement  of  HEW,  in  its  preamble 
to  24  CFR.  Part  85,  that  it  “does  not 
Intend,  and  ha.s  no  authority,  to  inter¬ 
fere  in  any  way  with  the  requlremejits 
of  the  Architectural  Barriers  Act”  (42 
FR  2136;  January  13, 1978).  Therefore, 
in  situations  where  a  building  or  facili¬ 
ty  may  be  subject  to  requirements 
under  both  the  Architectural  Barriers 
Act  and  section  504,  the  requirements 
under  section  504  should  be  applied  in 
a  manner  to  be  consistent  with  those 
under  the  Architectural  Barriers  Act. 

Section  8.23(b).  Alteration  and  Re¬ 
habilitation,  indicates  that  alteration 
or  rehabilitation  affecting  the  “usabi¬ 
lity”  of  a  structure  must  be  accom¬ 
plished  “to  the  maximum  extent  feasi¬ 
ble”  so  that  the  altered  portion  of  the 
structure  is  accessible.  The  paragraph 
indicates  that  in  determining  whether 
the  provision  of  accessibility  is  feasi¬ 
ble,  hnancial  as  w^ell  as  structural  fea¬ 
sibility  may  be  considered  by  a  recipi¬ 
ent,  consistent  with  guidelines  pre¬ 
scribed  by  the  Department.  The  De¬ 
partment  intends  to  propose  such 
guidelines  for  determining  financial 
feasibility  in  the  appropriate  program 
rules  and  regulations  at  a  later  date. 

Section  8.23(c).  Homeov^mershlp,  in¬ 
dicates  that  a  facility  constructed  or 
rehabilitated  for  purchase  by  a  pro¬ 
spective  homebuyer  shall  be  made  ac¬ 
cessible  upon  request,  and  in  consulta¬ 
tion  with  that  homebuyer.  The  acces¬ 
sibility  shall  be  accomplished  in  con¬ 
formance  with  standards  set  forth  in 
applicable  rules  and  regulations  of  the 
program  of  Federal  financial  assis¬ 
tance  under  which  the  construction  or 
rehabilitation  is  as.sisted. 

Section  8.23(b).  Standards  for  Acces¬ 
sibility,  states  that  either  the  HUD 
Minimum  Property  Standards,  the 
HUD  Minimum  Design  Standards  for 
Rehabilitation  for  Residential  Proper¬ 
ties,  or  the  “ANSI”  Standards  shall  be 
used  for  design,  construction,  or  alter¬ 
ation,  depending  upon  the  nature  of  a 
structure.  Departures  from  these  stan¬ 
dards  are  allowable  so  long  as  equiv¬ 
alent  access  to  the  facility  is  provided. 

Subpart  D,  Enforcement,  incorpo¬ 
rates  most  of  the  provisions  dealing 
with  assurances  required  of  recipients 
and  the  duration  of  obligations  found 
in  the  HEW  section  504  regulation  (45 


CFR  Part  84)  and  HUD  title  VI  regula¬ 
tion  (24  CFR  parts  1  and  2). 

Section  8.31(a)  requires,  in  general, 
that  each  application  submitted  and 
contract  executed  after  the  effective 
date  of  this  regulation  shall  contain 
an  assurance  of  compliance  with  the 
requirements  of  this  part. 

Section  8.31(d),  Preexisting  Con¬ 
tracts,  indicates  that  where  a  contract 
for  Federal  financial  a.ssl.stance  has 
been  executed  prior  to  the  effective 
date  of  the  regulation,  an  assurance 
similar  to  that  required  under  para¬ 
graph  (a)  shall,  where  necessary  to  ef¬ 
fectuate  the  purposes  of  this  pai  t  and 
to  the  extent  authorized  under  such 
contract  and  applicable  statutes  and 
regulations,  be  obtained  from  the  re¬ 
cipient. 

Section  8.31(e),  Preliminary  Commit¬ 
ments,  indicates  that  in  a  case  where 
an  applicant  for  assistance,  prior  to 
the  effective  date  of  the  regulation, 
has  taken  steps  related  to  its  program 
pursuant  to  a  preliminary  commit¬ 
ment  from  HUD  or  a  recipient  and  in 
reliance  on  then  existing  require¬ 
ments,  HUD  may  make  a  determina¬ 
tion  that  compliance  with  paragraph 
(a)  would  Impose  an  unreasonable 
burden  on  that  applicant,  and  may 
modify  the  assurances  required  under 
paragraph  (a)  accordingly. 

Section  8.32  imposes  upon  all  recipi¬ 
ents,  other  than  Section  8  Existing 
owners,  certain  requirements  relating 
to  evaluation  by  recipients  of  their 
compliance  with  this  part.  Section 
8.32(a),  Self-Evaluation,  contains  a  re¬ 
quirement  for  an  annual  evaluation  of 
program  policies  and  procedures,  in 
consultation  with  handicapped  per¬ 
sons  or  organizations  representing 
hsuidicapped  persons,  to  determine 
Compliance  with  the  requirements  of 
this  part.  The  recipient  must  take  re¬ 
medial  steps  to  eliminate  any  condi¬ 
tions  that  resulted  from  adherence  to 
those  policies  and  procedures  which 
have  the  effect  of  discriminating 
against  or  otherwise  limiting  participa¬ 
tion  of  htmdicapped  persons. 

Section  8.32(b)  requires  all  affected 
recipients  to  consult  with  interested 
persons,  including  handicapped  per¬ 
sons  and  organizations,  on  at  least  an 
annual  basis,  to  assess  the  recipients’ 
compliance  with  Section  504  and  this 
part. 

Section  8.32(c)  requires  all  affected 
recipients  to  notify  program  beneficia¬ 
ries,  applicants,  employees,  and  par¬ 
ticipants,  on  a  continuing  basis,  that  it 
does  not  discriminate  on  the  basis  of 
handicap  in  any  of  its  programs  activi¬ 
ties. 

Section  8.33,  Procedures,  incorpo¬ 
rates  by  reference  the  HUD  enforce¬ 
ment  and  complaint  procedures  at  24 
CFR  Parts  1  and  2  applicable  to  Title 
VI  of  the  Civil  Rights  Act  of  1964. 
This  approach  is  identical  to  that 
taken  by  HEW  in  the  implementation 
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of  its  own  regulation  on  Section  504  at 
45  CFR  84.61  (42  FR  22685)  and  is  con¬ 
sistent  with  the  requirement  of  45 
CFR  85.5(a)91)  (43  FR  2131). 

Low  Income  Public  Housing  and 
Section  8  Housing  Programs 

Subpart  E,  Low  Income  Public  Hous¬ 
ing  and  Section  8  Housing  programs. 
Prescribes  specific  requirements  appli¬ 
cable  to  recipients  of  Federal  financial 
assistance  provided  by  HITD  under  the 
U.S  Housing  Act  of  1937  including 
any  PH  A,  private  owner,  statewide 
housing  financie  or  development 
agency  that  enters  into  an  Annual 
Contributions  Contract  (ACC)  or 
Housing  Assistance  Payments  (HAPs) 
Contract  with  HUD  under  the  1937 
Act.  However,  this  subpart  will  not 
apply  to  owners  whose  sole  source  of 
Federal  financial  a.ssistance  is  housing 
a.ssistance  payments  under  the  Section 
8  Existing  Housing  Program. 

Under  the  provisions  of  §8.43,  Pro¬ 
gram  Accessibility,  it  will  not  be  e.ssen- 
tial  that  each  housing  unit  or  project 
be  accessible  to  and  usable  by  hatidi- 
capped  persons.  What  is  required  is 
that,  by  the  end  of  the  transition 
period  as  provided  in  §8.44,  housing 
shall  bo  available  in  sufficient  quanti¬ 
ty  and  variety  to  provide  eligible 
handicapped  persons  with  a  choice  of 
living  arragnements  comparable  to 
that  of  nonliandicapped  persons  eligi¬ 
ble  for  assisted  housing. 

Compliance  with  the  regulation  will 
be  determined  on  the  ba.sis  of  the 
entire  HUD-assisted  housing  program 
of  a  recipient,  which  may  consist  of 
housing  developed  under  one  or  more 
Sections  of  the  U.S.  Housing  Act  of 
1937,  as  amended.  Thus,  a  recipient 
with  an  existing  stock  of  inaccessible 
conventional  public  housing  units 
might  be  able  to  achieve  program  ac¬ 
cessibility  through  new  construction 
or  substantial  rehabilitation  projects 
under  Section  8  without  making  struc¬ 
tural  modifications  to  existing  hous- 
.ing.  Such  a  recipient  might  also 
achieve  program  accessibility  using  ac¬ 
cessible  units  available  in  the  commu¬ 
nity  under  the  Section  8  Existing 
Housing  Program. 

Section  8.44  requires  that  a  transi¬ 
tion  plan  implemented  pursuant  to 
§  8.22(e)  where  structural  changes  are 
determined  to  be  necessary,  must  pro¬ 
vide  barrier-free  units  in  the  same  gen¬ 
eral  ratio  by  bedroom  size  as  the  bed¬ 
room  mix  in  the  recipient’s  entire  pro¬ 
gram.  An  exception  may  be  granted  by 
HUD  if  a  survey  approved  by  HUD  in¬ 
dicates  that  a  different  ratio  is  appro¬ 
priate.  Moreover,  In  formulating  the 
transition  plan,  existing  housing  pro¬ 
jects  for  the  elderly  which  have  bar¬ 
rier-free  units  shall  not  be  used  exclu¬ 
sively  to  meet  the  needs  of  non-elderly 
handicapped  families  or  indiiiduals. 
Those  non-elderly  handicapped  per¬ 
sons  or  families  requiring  one-  or  two- 


bedroom  units  shall  be  offered  a  rea¬ 
sonable  choice  between  elderly  and 
non-elderly  projects. 

Section  8.45,  Section  8  Existing 
Housing  Program,  requires  PHAs  to 
conduct  an  aggressive  outreach  pro¬ 
gram  to  locate  existing  barrier-free 
rental  units,  and  permits  the  PHA, 
with  HUD  approval,  to  approve  in¬ 
creases  in  gross  rents  as  provided  in 
the  Existing  Housing  Program  regula¬ 
tions.  §§  8S2.106  and  882.108. 

Other  Subsidized  Housing  Programs 

Subpart  F  sets  forth  further  guide¬ 
lines  and  requirements  consistent  with 
subparts  A  through  D  for  specified  re¬ 
cipients. 

Section  8.52,  section  235  Homeowm- 
er.ship,  is  made  applicable  to  all  build¬ 
ers  or  developers  of  newly-constructed 
or  substantially  rehabilitated  dwell¬ 
ings  wJio  hold  preliminary  reserva¬ 
tions  of  contract  authority  for  13  or 
more  units  pursuant  to  24  CFR  235.38. 
The  number  13  was  selected  because 
plans  for  13  or  more  units  of  assisted 
housing  must  be  consistent  with  the 
local  Housing  Assistance  Plan. 

Section  8.52(b),  Program  Accessibil¬ 
ity,  requires  builders  or  developers 
who  advertise  financing  under  section 
235  to  include  a  statement  of  willing¬ 
ness  to  construct  or  retrofit  a  dwelling, 
upon  request  of  a  person  w'ho  executes 
a  contract  for  purchase  of  that  dwell¬ 
ing,  so  as  to  make  it  acces.sible  to  and 
usable  by  the  handicapped  person. 
Section  8.52(b)(3)  indicates  that  the 
cost  of  complying  with  this  require¬ 
ment  may  be  added  to  the  purchase 
price  so  long  as  such  cost  is  Justified. 
In  this  regard,  it  should  be  noted  that 
dwellings  financed  under  section  235 
are  usually  constructed  with  funds 
under  the  section  203(b)  program, 
which  is  ba-sed  upon  the  value  of  the 
structure.  It  is  conceivable  that  the 
cost  involved  in  constructing  or  modi¬ 
fying  a  structure  to  make  it  accessible 
to  handicapped  persons  would  not 
result  In  an  identical  Increase  in  the 
value  of  the  structure  and  thus  the 
amount  of  the  loan.  Therefore,  the 
section  235  borrower  would  be  re¬ 
quired  to  provide  the  additional  cash 
to  cover  the  difference  between  cost 
and  value  attributed  to  compliance 
with  the  accessibility  requirement. 

Community  Planning  and 
Development  Programs 

Subpart  G  sets  forth  further  guide¬ 
lines  and  requirements  consistent  with 
subparts  A  through  D  for  specified  re¬ 
cipients  under  HUD’s  community 
planning  and  development  programs. 

Section  8.62  applies  to  all  recipients 
of  Federal  financial  assistance  under 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended. 
Section  8.62(b)(1)  requires  that  a  com¬ 
munity  development  program  be  ad¬ 
ministered  so  that  each  individual  ac¬ 


tivity  funded  in  whole  or  in  part  with 
'Title  I  funds,  when  viewed  in  Its  en¬ 
tirety,  is  accessible  to  handicapped 
persons.  Depending  upon  the  nature 
of  the  activity,  this  requirement  may 
necessitate  structural  changes  to  fa¬ 
cilities  w’hich  were  not  themuselves  con¬ 
structed  or  rehabilitated  with  block 
grant  funds,  but  which  nevertheless 
are  an  inherent  part  of  the  service  or 
benefit  provided  by  the  activity.  For 
example,  if  a  recipient’s  program  in¬ 
cludes  the  provision  of  public  services 
which  are  made  available  in  one  or 
more  facilities,  the  accessibility  of  the 
facilities  must  be  taken  into  consider¬ 
ation  to  determine  whether  the  activ¬ 
ity  is  accessible,  regardless  of  the  origi¬ 
nal  source  of  funding  of  those  facili¬ 
ties.  Paragraph  (b)(2)  indicates  that 
an  exception  to  paragraph  (b)(1)  may 
be  granted  by  KUD  upon  a  showing  by 
the  recipient  that,  because  of  the 
nature  of  the  activity,  the  provision  of 
access  would  be  infeasible  or  would 
substantially  impair  the  historical  or 
architectural  integrity  of  the  property. 

Section  8.63  is  applicable  to  rehabili¬ 
tation  activities  funded  under  Title  I 
of  the  1974  Act  and  section  312  of  the 
Housing  Act  of  1 964. 

Paragraph  (b)(1)  requires  that,  to 
the  maximum  extent  fea.sible,  acces.si- 
bllity  and  usability  for  handicapped 
persons  be  afforded  to  that  portion  of 
a  structure  that  is  rehabilitated.  An 
individual  who  receives  a  dwelling  unit 
in  which  he  or  she  intends  to  reside  is 
considered  to  be  the  ultimate  benefi¬ 
ciary  of  the  assistance  and  thus  is  not 
a  recipient  for  the  purposes  of  this 
regulation. 

Paragraph  (b)(2)  states  that,  pursu¬ 
ant  to  §  8.23(b),  providing  for  accessi¬ 
bility  in  a  given  rehabilitation  project 
is  not  required  if  it  renders  the  project 
financially  infeasible. 

Multi  family  residential  projects  can 
meet  the  requirements  of  paragraph 
(b)(3)  by  providing  that  a  minimum  of 
2  percent  of  the  dwelling  units  reha¬ 
bilitated  are  accessible,  and  by  assur¬ 
ing  access  to  and  egress  from  the 
structures,  and  that  common  areas  be 
accessible  to  handicapped  persons. 

In  the  case  of  nonresidential  proper¬ 
ties,  compliance  with  paragraph  (b)(4) 
requires,  at  a  minimum,  that  there  be 
adequate  access  and  egress  from  the 
structure,  and  that  adequate  restroom 
facilities  (if  any  are  provided)  be  acces¬ 
sible  to  handicapped  persons. 

Paragraph  (b)(5)  exempts  rehabilita¬ 
tion  that  does  not  affect  the  usability 
of  a  structure  or  unit  (e.g.,  repair  of  a 
roof,  replacement  of  a  boiler)  from  the 
application  of  §  8.63(b)(1). 

Section  8.64,  Planning,  is  applicable 
to  applicants  for,  and  recipients  of. 
Federal  financial  assistance  under 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974,  and  section 
701  of  the  Housing  Act  of  1954. 

Section  8.64(b)  requires  that  each 
application  for  assistance  include  a 
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statement  showing  how  proposed  plan¬ 
ning  activities  related  to  applicant  ser¬ 
vices,  facilities  and  other  services  will 
be  carried  out  to  assure  that  compli¬ 
ance  with  this  part  will  be  accom¬ 
plished  to  the  maximum  extent  feasi¬ 
ble. 

Section  8.65,  Urban  Homesteading, 
indicates  that  an  individual  who  re¬ 
ceives  assistance  under  this  program 
with  respect  to  a  dwelling  unit  in 
which  he  or  she  intends  to  reside  is 
considered  to  be  the  ultimate  benefi¬ 
ciary,  and  is  therefore  not  a  recipient 
for  purposes  of  this  part. 

Public  Participation 

A  60-day  comment  period  has  been 
set  up  to  provide  all  interested  parties 
reasonable  time  in  which  to  submit 
comments.  Additionally,  the  Depart¬ 
ment  has  decided  to  hold  public  meet¬ 
ings  to  provide  for  direct  exchange  of 
ideas.  Notice  of  all  such  meetings  shall 
be  provided  to  the  public  in  order  to 
assure  maximum  participation.  The 
variety  and  importance  of  the  issues 
involved  are  such  that  full  and  frank 
exchange  is  important  to  the  develop¬ 
ment  of  relevant  regulations. 

Written  comments  should  be  sent  to 
the  address  listed  at  the  beginning  of 
this  proposed  regulation.  Comments 
received  will  be  available  for  public  in¬ 
spection  in  room  5218  between  8:45 
a.m.  and  5:15  p.m.  on  all  working  days. 
Transcripts,  covering  all  major  com¬ 
ments  received  in  the  public  meetings, 
will  also  be  available  for  public  inspec¬ 
tion  in  room  5218.  All  relevant  com¬ 
ments  received  on  or  before  the  date 
specified  above  will  be  considered 
before  adoption  of  the  final  rule. 

Other  Information 

A  finding  of  inapplicability  with 
regard  to  environmental  impact  has 
been  prepared  in  accordance  with 
HUD  Handbook  1390.0.  The  economic 
impact  of  the  proposed  rule  has  akso 
been  carefully  evaluated  in  accordance 
with  the  OMB  circular  A-107  and  Ex¬ 
ecutive  Order  11821.  Copies  of  both 
documents  are  available  for  inspection 
in  room  5218,  the  Office  of  the  Rules 
Docket  Clerk,  during  regular  business 
hours. 

Accordingly,  24  CFR,  Subtitle  A,  is 
proposed  to  be  amended  by  adding  a 
new  Part  8  reading  as  set  forth  below. 

I.  The  table  of  contents  to  24  CFR 
Part  8  is  added  to  read: 

PART  8— NONDISCRIMINATION  BASED  ON 

HANDICAP  IN  FEDERALLY  ASSISTED  PRO¬ 
GRAMS  AND  ACTIVITIES  OF  THE  DEPART- 

MENT  OF  HOUSING  AND  URBAN  DEVELOP¬ 
MENT 

Support  A — G«n«rol  Previtiont 

Sec. 

8.1  Purpose. 

8.2  Applicability. 

8.3  Definitions. 


Sec. 

8.4  Discrimination  prohibited. 

8.5-8.10  [Re.served] 

Swbparf  8— Employmtnt 

8.11  General  prohibitions  against  employ¬ 
ment  discrimination. 

8.12  Reasonable  accommodation. 

8.13  Employment  criteria. 

8.14  Preemployment  inquiries. 

8.15-8.20  IRcservedl 

Svbper*  C — Pregrom  Accciiibllily 

8.21  Discrimination  prohibited. 

8.22  Existing  facilities. 

8.23  New  construction. 

8.24-8.30  [Reserved] 

Subporf  D — Enfercament 

8.31  Assurances  required. 

8.32  Self-evaluation,  consultation,  and 
notice. 

8.33  Procedures. 

8.34-8.40  lRe.served] 

Subpgri  E — Lew  Income  Public  Houdng  end  Seefion  8 
Heuting  Program* 

8.41  General. 

8  42  Applicability. 

8.43  Program  accessibility. 

8.44  Transition  plan. 

8.45  Section  8  existing  housing  program. 
8.46-8.50  (Reserved] 

Subporl  F — Other  Subsidized  Housing  Programs 

8.51  General. 

8.52  Section  235  homeownership. 

8.53-8.60  [Reserved] 

Subport  6 — Community  Planning  and  Development 
Programs 

8.61  General. 

8.62  Conununity  development. 

8.63  Rehabilitation. 

8.64  Planning. 

8.65  Urban  homc.steading. 

8.66-8.70  [Reserved] 

Appendix  A— Federal  financial  assistance 
of  the  Department  of  Housing  and  Urban 
Development  to  which  this  part  applies. 

Appendix  B— Enforcement  procedures,  24 
CFR  1.6-1.12  and  part  2. 

Appendix  C— Executive  Order  11914.  non¬ 
discrimination  with  respect  to  the  handi¬ 
capped  in  federally  assisted  programs. 

Authority:  Sec.  504,  Rehabilitation  Act 
of  1973  (29  U.S.C.  794);  sec.  111(a).  Rehabili¬ 
tation  Act  Amendments  of  1974  (29  U.S.C, 
706);  and  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C.  3535 
(d)). 

Part  8,  24,  CFR,  Nondii'crimination 
Based  on  Handicap  is  proposed  to  be 
added  to  read  as  follows; 

Subpart  A — Ganeral  Provision* 

§  8.1  Purpose. 

The  purpose  of  this  part  is  to  effec¬ 
tuate  section  504  of  the  Rehabilitation 
Act  of  1973,  which  is  designed  to  elimi¬ 
nate  discrimination  on  the  basis  of 
handicap  in  any  program  or  activity 
recieving  Federal  finsuicial  assistance. 

§  8.2  Applicability. 

This  part  applies  to  each  recipient  of 
Federal  financial  assistance  from  the 
Department  of  Housing  and  Urban 


Development  and  to  each  program  or 
activity  that  receives  or  benefits  from 
such  assistance  including  any  program 
or  activity  assisted  under  the  statutes 
listed  in  appendix  A  of  this  part.  The 
fact  that  certain  financial  assistance  is 
not  listed  in  appendix  A  shall  not 
mean,  if  section  504  of  the  Act  is  oth¬ 
erwise  applicable,  that  such  financial 
assistance  is  not  covered.  Other  finan¬ 
cial  assistance  under  statutes  now  in 
force  or  hereinafter  enacted  may  be 
added  to  this  list  by  notice  published 
in  the  Federal  Register. 

§  8.3  Definitions. 

As  used  in  this  part  the  term; 

(a)  “The  Act”  means  the  Rehabilita¬ 
tion  Act  of  1973,  Pub.  L.  93-112,  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974,  Pub.  L.  93-516, 
29  U.S.C.  794. 

(b)  “Section  504”  means  section  504 
of  the  Act. 

(c)  “Department”  means  the  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment. 

(d)  “Secretary”  means  the  Secretary 
of  Housing  and  Urban  Development. 

(e)  “Responsible  Department  offi¬ 
cial”  means  the  Secretary  or,  to  the 
extent  of  any  delegation  of  authority 
by  the  Secretary  to  act  under  this  part 
and  other  Department  official  to 
whom  authority  has  been  delegated  or 
redelegated. 

(f)  “Recipient”  means  any  State  or 
its  political  subdivision,  any  instru¬ 
mentality  of  a  State  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  ex¬ 
tended  directly  or  through  another  re¬ 
cipient,  including  any  successor,  as¬ 
signee,  or  transferee  of  a  recipient,  but 
excluding  the  ultimate  beneficiary  of 
the  assistance. 

(g)  “Applicant  for  assistance”  means 
one  who  submits  an  application,  re¬ 
quest,  or  plan  required  to  be  approved 
by  a  Department  official  or  by  a  re¬ 
cipient  as  a  condition  to  becoming  a 
recipient. 

(h)  “Federal  financial  assistance” 
means  any  grant,  loan,  contract  (other 
than  a  procurement  contract  or  a  con¬ 
tract  of  insurance  or  guaranty),  or  any 
other  arrangement  by  which  the  De¬ 
partment  provides  or  otherwise  makes 
available  assistance  in  the  form  of: 

(1)  Funds; 

(2)  Services  of  Federal  personnel;  or 

(3)  Real  and  personal  property  or 
any  interest  in  or  use  of  such  proper¬ 
ty,  including: 

(i)  Transfers  or  leases  of  such  prop¬ 
erty  for  less  than  fair  market  value  or 
for  reduced  consideration;  and 

(ii)  Proceeds  from  a  subsequent 
trsmsfer  or  lease  of  such  property  if 
the  Federal  share  of  its  fair  market 
value  is  not  returned  to  the  Federal 
Government. 
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(1)  "Facility ’*  means  all  or  any  por¬ 
tion  of  buildings,  structures,  equip¬ 
ment,  roads,  walks,  parking  lots,  or 
other  real  or  personal  property  or  in¬ 
terest  in  such  property. 

(J)  "Handicapped  person”:  (1) 
"Handicapped  persons"  means  any 
person  who:  (1)  lias  a  physical  or 
mental  impairment  which  sub.st.antl al¬ 
ly  limits  one  or  more  major  life  activi¬ 
ties.  (11)  has  a  record  of  such  an  Im¬ 
pairment,  or  (ill)  is  regarded  a.s  having 
such  an  impairment. 

(2)  As  used  in  paragraph  (j)(l)  of 
this  section,  the  phrase: 

(i)  "Physical  or  mental  impairment" 
means:  (A)  Any  physiological  disorder 
or  condition,  cosmetic  disfigurement, 
or  anatomical  loss  affecting  one  or 
more  of  the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular;  repro¬ 
ductive,  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin;  and  endo¬ 
crine:  or  (B)  any  mental  or  psychologi¬ 
cal  disorder,  such  as  mental  retarda¬ 
tion,  organic  brain  syndrome,  emotion¬ 
al  or  mental  illness,  and  specific  learn¬ 
ing  disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is 
not  limited  to,  .such  diseases  and  condi¬ 
tions  as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease,  diabe¬ 
tes.  mental  retardation,  emotional  ill¬ 
ness,  and  drug  addiction  and  alcohol¬ 
ism. 

(ii)  "Major  life  activities"  means 
functions  such  as  caring  for  one’s  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(iii)  "Has  a  record  of  such  an  impair¬ 
ment”  means  has  a  history  of,  or  has 
been  misclassified  as  having,  a  mental 
or  physical  Impairment  that  substan¬ 
tially  limits  one  or  more  major  life  ac¬ 
tivities. 

(iv)  "Is  regarded  as  having  an  im¬ 
pairment"  means:  (A)  Has  a  physical 
or  mental  impairment  that  does  not 
substantially  limit  major  life  activities 
but  that  is  treated  by  a  recipient  as 
constituting  such  a  limitation;  (B)  has 
a  physical  or  mental  Impairment  that 
substantially  limits  major  life  activi¬ 
ties  only  as  a  result  of  the  attitudes  of 
others  toward  such  Impairment;  or  (C) 
has  none  of  the  impairments  defined 
in  paragraph  (J)(2)(i)  of  this  section 
but  is  treated  by  a  recipient  as  having 
such  an  im.pairment. 

(k)  "Qualified  handicapped  person” 
means: 

(l)  With  respect  to  employment,  a 
handicapped  person  who.  with  reason¬ 
able  accommodation,  can  perform  the 
essential  functions  of  the  job  in  ques¬ 
tion: 

(2)  With  respect  to  other  sendees  or 
benefits,  a  handicapped  person  who 
meets  the  essential  eligibility  require¬ 


ments  for  the  receipt  of  such  services 
or  benefits. 

(l)  "Handicap"  means  any  condition 
or  characteristic  that  renders  a  person 
a  handicapped  person  as  defined  in 
paragraph  (j)  of  this  section. 

(m)  "Small  Provider”  means:  (1)  a 
recipient  that  employs  fewer  than  fif¬ 
teen  employees  in  its  work  force  or  at 
each  of  its  work  locations;  (2)  a  recipi¬ 
ent  that  receives  assistance  through 
annual  contributions  contracts  (ACC) 
or  housing  assistance  payments 
(HAPs)  contracts  for  fewer  than  100 
units  of  housing:  or  (3)  a  recipient 
whose  sole  source  of  Federal  financial 
assistance  is  as  an  owner  of  housing 
assisted  under  the  existing  housing 
program  under  section  8  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  .section 
1437f). 

(n)  "Usability”  means  the  ability  to 
enter,  exit,  and  function  within  a  fa¬ 
cility  or  dwelling  unit.  For  example,  in 
the  case  of  a  multifamily  structure  or 
public  facility,  alterations  affecting 
usability  include  those  related  to  en¬ 
trances,  exits,  common  areas  (includ¬ 
ing  public  telephones,  drinking  foun¬ 
tains,  or  other  similar  equipment), 
kitchens,  or  bathrooms.  On  the  other 
hand,  alterations  related  to  mechani¬ 
cal  systems  (such  as  boilers/bumers, 
incinerators,  compactors,  but  not  ele¬ 
vators),  electrical  systems,  plumbing 
systems  (other  than  bathrooms  and 
kitchens),  and  roofing  or  weatheriza- 
tion  systems  would  not  be  considered 
to  affect  usability  of  the  facility  or 
unit,  for  purposes  of  compliance  with 
this  part. 

§8.4  Discrimination  prohibited. 

(a)  General.  No  qualified  handi¬ 
capped  person  shall,  on  the  basis  of 
handicap,  be  excluded  from  participa¬ 
tion  in,  be  denied  the  benefits  of,  or 
otherwise  be  subjected  to  discrimina¬ 
tion  under  any  program  or  activity 
which  receives  or  benefits  from  Feder¬ 
al  financial  assistance. 

(b)  Discriminatory  actions  prohibit¬ 
ed.  (1)  A  recipient,  in  providing  any 
aid,  benefit,  or  service,  may  not,  direct¬ 
ly  or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap: 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afford¬ 
ed  others: 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid,  benefit,  or  service 
that  is  not  as  effective  as  that  pro¬ 
vided  to  others: 

(iv)  Provide  different  or  separate 
aid,  benefits,  or  services  to  handi¬ 
capped  persons  or  to  any  class  of 
handicapped  persons  unless  such 


action  is  necessary  to  provide  qualified 
handicapped  persons  with  aid,  bene¬ 
fits,  or  services  that  are  as  effective  as 
those  provided  to  others; 

(V)  Aid  or  perpetuate  discrimination 
against  a  qualified  handicapped 
person  by  providing  significant  assis¬ 
tance  to  an  agency,  organization,  or 
person  that  discriminates  on  the  basis 
of  handicap  in  providing  any  aid,  bene¬ 
fit,  or  service  to  beneficiaries  of  the  re¬ 
cipients  program: 

(vl)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards:  or 

(vli)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment 
of  any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiv¬ 
ing  an  aid,  benefit,  or  service. 

(2)  For  purposes  of  this  part,  aid.5. 
benefits,  and  services,  to  be  equally  ef¬ 
fective,  are  not  required  to  produce 
the  identical  result  or  level  of  achieve¬ 
ment  for  handicapped  and  nonhandi¬ 
capped  persons,  but  must  afford 
handicapped  persons  equal  opportuni¬ 
ty  to  obtain  the  same  result,  to  gain 
the  same  benefit,  or  to  reach  the  same 
level  of  achievement,  in  the  most  inte¬ 
grated  setting  appropriate  to  the  per¬ 
son’s  needs. 

(3)  Despite  the  existence  of  separate 
or  different  programs  or  activities  pro¬ 
vided  in  accordance  wdth  tliis  part,  a 
recipient  may  not  deny  a  qualified 
handicapped  person  the  opportunity 
to  participate  in  such  programs  or  ac¬ 
tivities  that  are  not  separate  or  differ¬ 
ent. 

(4)  A  recipient  may  not,  directly  or 
through  contractual  or  other  arrange¬ 
ments.  utilize  criteria  or  methods  of 
administration:  (i)  That  have  the 
effect  of  subjecting  qualified  handi¬ 
capped  persons  to  discrimination  on 
the  basis  of  handicap,  (ii)  that  have 
the  purpose  or  effect  of  defeating  or 
substantially  impairing  accomplish¬ 
ment  of  the  objectives  of  the  recipi¬ 
ent’s  program  with  respect  to  handi¬ 
capped  persons,  or  (iii)  that  perpet¬ 
uate  the  di.scrlmination  of  another  re¬ 
cipient  if  both  recipients  are  subject  to 
common  administrative  control  or  are 
agencies  of  the  same  State. 

(5)  In  determining  the  site  or  loca¬ 
tion  of  a  facility,  aii  applicant  for  as¬ 
sistance  or  a  recipient  may  not  make 
selections:  (1)  That  have  the  effect  of 
excluding  handicapped  persons  from, 
denying  them  the  benefits  of,  or 
oterhwise  subjecting  them  to  discrimi¬ 
nation  under  any  program  or  activity 
that  receives  or  benefits  from  Federal 
financial  assistance,  or  (ii)  that  have 
the  purpose  or  effect  of  defeating  or 
substantially  impairing  the  accom¬ 
plishment  of  the  objectives  of  the  pro¬ 
gram  or  activity  with  respect  to  handi¬ 
capped  persons.  Exceptions  to  this  re¬ 
quirement  may  be  approved  by  the  re¬ 
sponsible  Department  Official  if  an 
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applicant  for  assistance  or  a  recipient 
can  demonstrate  that:  (i)  There  are  no 
sit«s  available  in  the  community  that 
are  accessible  or  that  can  be  made  ac¬ 
cessible  to  handicapped  persons  at  a 
cost  that  will  not  render  the  facility  fi¬ 
nancially  infeasible;  and  (ii)  the  alter¬ 
native  to  compliance  with  this  require¬ 
ment  would  be  nonparticipation  in  the 
program  or  activity  receiving  Federal 
financial  assistance. 

(c)  Programs  limited  by  Federal  law. 

(1)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  pro¬ 
gram  limited  by  Federal  statute  or  ex¬ 
ecutive  order  to  handicapped  persons 
or  the  exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  executive 
order  to  a  different  class  of  handi¬ 
capped  persons  is  not  prohibited  by 
this  part. 

(2)  Certain  of  the  Department’s  pro¬ 
grams  operate  under  statutory  defini¬ 
tions  of  “handicapped  person”  which 
are  more  restrictive  than  §8.3(j)  of 
this  regulation,  and  such  definitions 
are  not  superseded  or  otherwise  affect¬ 
ed  by  this  regulation. 

(d)  Integrated  setting.  Recipients 
shall  administer  programs  and  activi¬ 
ties  in  the  most  integrated  setting  ap¬ 
propriate  to  the  needs  of  qualified 
handicapped  persons. 

(e)  Special  communications.  Recipi¬ 
ents  shall  take  appropriate  steps  to 
ensure  that  communications  with 
their  applicants,  employees,  and  bene¬ 
ficiaries  are  available  to  persons  with 
impaired  vision  and  hearing. 

§  8.5-8.10  [Reserved] 

Subport  B— Emplaymanl 

§8.11  General  prohibitions  against  em¬ 
ployment  discrimination. 

(a)  No  qualified  handicapped  person 
shall  on  the  basis  of  handicap,  be  sub¬ 
jected  to  discrimination  in  employ¬ 
ment  under  any  program  or  activity 
that  receives  or  benefits  from  Federal 
financial  assistance. 

(b)  A  recipient  shall  make  all  deci¬ 
sions  concerning  employment  under 
any  program  or  activity  to  which  this 
part  applies  in  a  manner  which  en¬ 
sures  that  discrimination  on  the  basis 
of  handicap  does  not  occur  and  may 
not  limit,  segregate,  or  classify  appli¬ 
cants  or  employees  in  any  way  that  ad¬ 
versely  affects  their  opportunities  or 
status  because  of  handicap. 

(c)  The  prohibition  against  discrimi¬ 
nation  in  employment  applies  to  the 
following  activities: 

(1)  Recruitment,  advertising,  and 
the  processing  of  applications  for  em¬ 
ployment; 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return 
from  layoff,  and  rehiring: 

(3)  Rates  of  pay  or  any  other  form 
of  compensation  and  changes  in  com¬ 
pensation: 


(4)  Job  assignments,  job  classifica¬ 
tions,  organizational  structures,  posi¬ 
tion  descriptions,  lines  of  progression, 
and  seniority  lists: 

(5)  Leaves  of  absence,  sick  leave,  or 
any  other  leave; 

(6)  Fringe  benefits  available  by 
virtue  of  employment,  whether  or  not 
administered  by  the  recipient; 

(7)  Selection  and  financial  support 
for  training,  including  apprenticeship, 
professional  meetings,  conferences, 
and  other  related  activities,  and  selec¬ 
tion  for  leaves  of  absence  to  pursue 
training; 

(8)  Employer  sponsored  activities,  in¬ 
cluding  social  or  recreational  pro¬ 
grams;  and 

(9)  Any  other  term,  condition,  or 
privilege  of  employment, 

(d)  A  recipient  may  not  participate 
in  a  contractual  or  other  relationship 
that  has  the  effect  of  subjecting  quali¬ 
fied  handicapped  applicants  or  em¬ 
ployees  to  discrimination  prohibited 
by  this  subpart.  The  relationships  re¬ 
ferred  to  in  this  subparagraph  include 
relationships  with  employment  and  re¬ 
ferral  agencies,  with  labor  unions, 
with  organizations  providing  or  admin¬ 
istering  fringe  benefits  to  employees 
of  the  recipient,  and  with  organiza¬ 
tions  providing  training  and  appren¬ 
ticeship  programs. 

§  8.12  Reasonable  accommodation. 

A  recipient  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  handicapped  applicant  or 
employee  unless  the  recipient  can 
demonstrate  that  the  accommodation 
would  impose  an  undue  hardship  on 
the  operation  of  its  program. 

§  8.13  Employment  criteria. 

A  recipient  may  not  use  employment 
tests  or  criteria  that  discriminate 
against  handicapped  persons  and  shall 
ensure  that  employment  tests  are 
adapted  for  use  by  persons  who  have 
handicaps  that  Impair  sensory, 
manual,  or  speaking  skills. 

§  8.14  Preemployment  inquiries. 

A  recipient  may  not  conduct  preem¬ 
ployment  medical  examination  or 
make  a  preemploiunent  inquiry  as  to 
whether  an  applicant  is  a  handicapped 
person  or  as  to  the  nature  of  severity 
of  a  handicap  except  that  nothing  in 
this  section  shall  prohibit  a  recipient 
from  conditioning  an  offer  of  employ¬ 
ment  on  the  results  of  a  medical  ex¬ 
amination  conducted  prior  to  the  em¬ 
ployee’s  entrance  on  duty.  Provided, 
That;  (1)  All  entering  employees  are 
subjected  to  .such  an  examination  re¬ 
gardless  of  handicap,  and  (2)  the  re¬ 
sults  of  such  an  examination  are  used 
only  in  accordance  with  the  require¬ 
ments  of  this  part. 


§8.15-8  20  [Reserved] 

Subpart  C — fros'om  Accaitibility 

§  8.21  Diserimmation  prohibited. 

No  qualified  handicapped  person 
shall,  because  a  recipient’s  facilities 
are  inaccessible  to  or  unusable  by 
handicapped  persons,  be  denied  the 
benefits  of,  be  excluded  from  partici¬ 
pation  in,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  to  which  this  part  applies. 

§  8.22  Existirtg  facilities. 

ta)  Program  accessibility.  A  recipi¬ 
ent  shall  operate  each  program  or  ac¬ 
tivity  to  which  this  part  applies  so 
that  the  program  or  activity,  when 
viewed  in  its  entirety,  is  readily  acces¬ 
sible  to  handicapped  persons.  This 
paragraph  does  not  require  a  recipient 
to  make  each  of  its  existing  facilities 
or  every  part  of  a  facility  accessible  to 
and  usable  by  handicapped  persons. 

(b)  Methods.  A  recipient  may  comply 
with  the  requirement  of  paragraph  (a) 
of  this  section  through  any  methods 
that  result  in  making  its  program  or 
activity  accessible  to  handicapped  per¬ 
sons.  A  recipient  is  not  required  to 
make  structural  changes  in  existing  fa¬ 
cilities  where  other  methods  are  effec¬ 
tive  in  achieving  compliance  with 
paragraph  (a)  of  this  section.  In  choos¬ 
ing  among  available  methods  for  meet¬ 
ing  the  requirement  of  paragraph  (a) 
of  this  section,  a  recipient  shall  give 
priority  to  those  methods  that  offer 
programs  and  activities  to  handi¬ 
capped  persons  in  the  most  integrated 
setting  appropriate. 

(c)  Time  period.  A  recipient  other 
than  a  small  provider  shall  comply 
with  the  requirement  of  paragraph  (a) 
of  this  section  within  sixty  days  of  the 
effective  date  of  this  part  except  that 
where  structural  changes  in  facilities 
are  necessary,  such  changes  shall  be 
made  within  three  years  of  the  effec¬ 
tive  date  of  this  part,  but  in  any  event 
as  expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event 
that  structural  changes  to  facilities 
are  necessary  to  meet  the  requirement 
of  paragraph  (a)  of  this  section,  a  re¬ 
cipient  other  than  a  small  provider 
shall  develop,  within  one  year  of  the 
effective  date  of  this  part,  a  transition 
plan  setting  forth  the  steps  necessary 
to  complete  such  changes.  To  the 
maximum  extent  possible,  such  plan 
should  be  coordinated  with  the  local 
HAP  with  respect  to  meeting  the 
housing  needs  of  disabled  people.  The 
plan  shall  be  developed  with  the  assis¬ 
tance  of  interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons.  A 
copy  of  the  transition  plan  shall  be 
made  available  for  public  inspection. 
The  plan  shall,  at  a  minimum: 

(1)  Identify  physical  obstacles  in  the 
recipient’s  facilities  that  limit  the  ac- 
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cessibility  of  its  program  or  activity  to 
handicapped  persons: 

(2)  Describe  in  detail  the  methods 
that  will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking 
the  steps  necessary  to  achieve  full  pro¬ 
gram  accessibility  and,  if  the  time 
period  of  the  transition  plan  is  longer 
than  one  year,  identify  steps  that  will 
be  taken  during  each  year  of  the  tran¬ 
sition  period:  and 

(4)  Indicate  the  person  responsible, 
for  implementation  of  the  plan. 

(e)  Notice.  The  recipient  shall  adopt 
and  implement  procedures  to  ensure 
that  interested  persons,  including  per¬ 
sons  with  impaired  vision  or  hearing, 
can  obtain  information  a.s  to  the  exis¬ 
tence  and  location  of  services,  activi¬ 
ties  and  laoilities  that  are  accessible 
to  and  u.sable  by  handicapped  persons. 

(f)  (1)  Where  a  small  provider  finds, 
after  consultation  with  a  qualilled 
handicapped  person  seeking  to  obtain 
its  services  or  benefits  or  participate  in 
its  program,  that  there  is  no  method 
of  complying  with  paragraph  (a)  of 
this  section  other  than  by  making  a 
significant  alteration  in  its  existing  fa¬ 
cilities,  that  small  provider  may,  as  an 
alternative,  refer  the  handicapped 
person  to  other  providers  of  those  ser¬ 
vices  that  are  accessible,  or  to  a  local 
PHA,  or  unit  of  general  local  govern¬ 
ment  for  assistance  in  locating  other 
providers  which  are  willing  and  able  to 
provide  the  service  to  the  handicapped 
person. 

(2)  Where  no  other  suitable  provider 
of  accessible  services  exists,  a  PHA  or 
unit  of  general  local  govemment 
which  is  a  recipient  under  the  same 
program  of  Federal  financial  assis¬ 
tance  as  the  small  provider  has  an  ob¬ 
ligation  to  make  available  to  a  quali¬ 
fied  handicapped  person,  within  a  rea¬ 
sonable  period,  comparable  program 
benefits  or  services.  This  requirement 
applies  to  any  such  PHA  or  unit  of 
general  local  government,  whether  or 
not  that  entity  also  qualifies  as  a  small 
provider. 

§8.23  New  construction  and  rehabilita¬ 
tion. 

(a)  Design  and  construction.  Those 
facilities  for  which  the  design  and  con¬ 
struction  processes  were  commenced 
after  the  effective  date  of  this  part 
shall  be  designed  and  constructed  to 
be  readily  accessible  to  and  usable  by 
handicapped  persons.  Exceptions  to 
this  requirement  may  be  approved  by 
the  responsible  Department  official  if 
compliance  would  be  unreasonably 
burdensome,  but  only  if  (1)  the  pro¬ 
gram  of  the  recipient  or  applicant  for 
assistance  is  otherwise  accessible  to 
handicapped  persons,  or,  (2)  the  recipi¬ 
ent  or  applicant  for  assistance  has 
been  excepted  from  the  requirement 
of  §  8.4(b)(5). 

(b)  Alteration  and  rehabilitation.  Al¬ 
teration  and  rehabilitation  of  an  exist¬ 


ing  facility  which  is  commenced  after 
the  effective  date  of  this  part  and 
which  affects  the  usability  of  the  fa¬ 
cility  shall,  to  the  maximum  extent 
feasible,  be  accomplished  in  such 
manner  that  the  altered  or  rehabilitat¬ 
ed  portion  of  the  facility  is  readily  ac¬ 
cessible  to  and  usable  by  handicapped 
persons.  In  determining  whether  the 
provision  of  accessibility  is  feasible  for 
purposes  of  this  paragraph,  a  recipient 
may  take  into  account  financial  as 
well  as  structural  feasibility,  consist¬ 
ent  with  guidelines  set  forth  elsewhere 
in  this  part  and  in  other  applicable 
rules  and  regulation.^  of  the  Depart¬ 
ment. 

(c)  Homeownership.  (1)  Notwith¬ 
standing  the  requirements  of  para¬ 
graphs  (a)  and  (b)  of  this  section,  any 
facility  constructed  or  rehabilitated 
for  purchase  by  a  prospective  home- 
buyer  assisted  under  a  program  of 
Federal  financial  assistance  of  the  De¬ 
partment  shall  be  made  accessible 
upon  request  of  the  prospective  home- 
buyer.  In  such  a  case,  the  recipient 
shall  consult  with  the  prospective  ho- 
mebuyer  regarding  the  nature  and 
extent  of  accessibility  to  be  achieved. 
Acce.ssibillty  shall  be  accomplished  In 
conformance  with  standards  set  forth 
in  applicable  rules  and  regulations  of 
the  program  of  Federal  financial  as.sis- 
tance  under  which  the  construction  or 
rehabilitation  is  assisted.  (2)  The  co.st 
of  making  a  facility  accessible  pursu¬ 
ant  to  this  paragraph  may  be  passed 
on  to  the  prospective  homebuyer  to 
the  extent  authorized  and  justified. 

(d)  Standards  for  Accessibility.  For 
purposes  of  compliance  with  para- 
graph.s  (a)  and  (b)  of  this  section,  the 
standards  for  the  design,  construction, 
or  alteration  of  residential  facilities 
shall  be  the  HUD  Minimum  Property 
Standards,'  or  the  HUD  Minimum 
Design  Standards  for  Rehabilitation 
for  Residential  Properties,'  as  appro¬ 
priate,  except  that  any  requirements 
therein  pertaining  to  the  percentage  of 
accessible  units  in  a  residential  facili¬ 
ty  or  project  shall  not  be  applicable. 
The  standards  for  all  other  facilities 
shall  be  the  "ANSI  117.1  1961  (R1971) 
Specifications  for  Making  Buildings 
and  Facilities  Accessible  To,  and 
Usable  By,  The  Physically  Handi¬ 
capped",*  published  by  the  American 
National  Standards  Institute,  Inc., 
which  Is  incorporated  by  reference  in 
this  Part.  Departures  from  particular 
requirements  of  those  standards  by 
the  use  of  other  methods  shall  be  per¬ 
mitted  so  long  as  equivalent  access  to 
the  facility  is  thereby  provided. 


’Copies  obtainable  from  local  HUD  area 
Office,  or  for  sale  by  the  Superintendent  of 
Documents,  U.S.  Govemment  Printing 
Office.  Washington.  D.C.  20402. 

’Copies  available  from  American  National 
Standards  Institute,  Inc.,  1430  Broadway, 
New  York.  N.Y.  10018. 


§§8.24-8.30  [Reserved] 

Subpart  D — Enforcamant 

§  8.31  Assurances  required. 

(a)  General. 

Every  contract  for  Federal  financial 
assistance  to  carry  out  a  program  or 
activity  to  which  this  Part  applies,  ex¬ 
ecuted  on  or  after  the  effective  date  of 
this  part,  and  every  application  for 
such  Federal  financial  assistance  sub¬ 
mitted  on  or  after  the  effective  date  of 
this  part,  shall,  as  a  condition  to  its 
approval  and  the  extension  of  any 
Federal  financial  assistance  pursuant 
to  such  contract  or  application,  con¬ 
tain  or  be  accompanied  by  an  assur¬ 
ance  that  the  progiam  or  activity  will 
be,  conducted  and  the  housing,  accom¬ 
modations.  facilities,  services,  financial 
aid,  or  other  benefits  to  be  provided 
will  be  operated  and  adminisiered  in 
compliance  with  all  requirements  im¬ 
posed  by  or  pursuant  to  this  Part.  Tlie 
responsible  Department  official  shall 
specify  the  form  of  the  foregoing  as¬ 
surance  for  such  program  or  activity, 
and  the  extent  to  which  like  assur¬ 
ances  W'ill  be  required  of  subgrantees, 
contractors  and  subcontractors,  trans¬ 
ferees,  successors  in  interest,  and 
other  participants  in  the  program  or 
activity.  Any  such  assurance  shall  in¬ 
clude  provisions  which  give  the  United 
States  a  right  to  seek  its  judicial  en¬ 
forcement. 

(b)  Duration  of  obligation.  (1)  In  the 
case  of  Federal  financial  assistance  ex¬ 
tended  in  the  form  of  real  property  or 
to  provide  real  property  or  structures 
on  the  property,  the  assurance  will  ob¬ 
ligate  the  recipient  or,  in  the  case  of  a 
subsequent  transfer,  the  transferee, 
for  the  period  during  which  the  real 
property  or  structures  are  used  for  the 
purpose  for  which  Federal  financial 
as.slstance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits. 

(2)  In  the  case  of  P'ederal  financial 
assistance  extended  to  provide  person¬ 
al  property,  the  as.surance  will  obligate 
the  recipient  for  the  period  during 
w’hlch  it  retains  ownership  or  posses¬ 
sion  of  the  property. 

(3)  In  all  other  cases  the  assurance 
will  obligate  the  recipient  for  the 
period  during  which  Federal  financial 
assistance  is  extended. 

(c)  Covenants.  (1)  In  the  case  of  real 
property,  structures  or  improvements 
thereon,  or  interests  therein,  acquired 
through  a  program  of  Federal  hnan- 
clal  assistance  the  instrument  effect¬ 
ing  any  disposition  by  the  recipient  of 
such  real  property,  structures  or  im¬ 
provements  thereon,  or  interests 
therein,  shall  contain  a  covenant  run¬ 
ning  with  the  land  assuring  nondiscri¬ 
mination  for  the  period  during  which 
the  real  property  is  used  for  a  purpose 
for  which  the  Federal  financial  assis¬ 
tance  is  extended  or  for  another  pur¬ 
pose  involving  the  provision  of  similar 
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sen’ices  or  benefits.  In  the  case  where 
Federal  financial  assistance  is  pro¬ 
vided  in  the  form  of  a  transfer  of  real 
property  or  interests  therein  from  the 
Federal  Government,  the  instrument 
effecting  or  recording  the  transfer 
shall  contain  such  a  convenant. 

(2)  Where  no  transfer  of  property  is 
involved  but  property  is  purchased  or 
improved  with  Federal  financial  assis¬ 
tance.  the  recipient  shall  agree  to  in¬ 
clude  the  covenant  described  in  para¬ 
graph  (b)(2)  of  this  section  in  the  in¬ 
strument  effecting  or  recording  any 
subsequent  transfer  of  the  property. 

(3)  In  a  program  receiving  Federal  fi¬ 
nancial  assistance  in  the  form,  or  for 
the  acquisition,  of  real  property  or  an 
interest  in  real  property,  to  the  extent 
that  rights  to  space  on.  over,  or  under 
any  such  property  are  included  as  part 
of  the  program  receiving  such  as.sis- 
tance.  the  nondiscrimination  require¬ 
ments  of  this  part  shall  extend  to  any 
facility  located  wholly  or  in  part  in 
such  space. 

(d)  Preexisting  contracts.  In  any  case 
where  a  contract  for  Federal  financial 
assistance,  to  carry  out  a  program  or 
activity  to  which  this  part  applies,  has 
been  executed  prior  to  the  effective 
date  of  this  part,  the  responsible  De¬ 
partment  official  shall,  where  neces¬ 
sary  to  effectuate  the  purposes  of  this 
part  and  to  the  extent  authorized 
under  such  contract  and  applicable 
statutes  and  regulations,  require  an  as¬ 
surance  similar  to  that  provided  in 
paragraph  (a)  of  this  section. 

(e)  Preliminary  commitments.  In 
any  case  where  an  applic.ant  for  assis¬ 
tance.  prior  to  the  effective  date  of 
this  part,  has  taken  steps  related  to  its 
program  in  reliance  upon  a  prelimi¬ 
nary  commitment  from  the  Depart¬ 
ment  or  a  recipient  and  in  confor¬ 
mance  with  then  existing  require¬ 
ments.  the  responsible  Department 
Official  may  modify  the  assurances  re¬ 
quired  of  the  applicant  if  compliance 
with  paragraph  (a)  of  this  section 
would  impose  an  unreasonable  burden 
on  the  applicant’s  program  or  activity. 

§  8.32  Self-evaluatiun.  consultation  and 
notice. 

A  recipient  other  than  an  owner 
under  the  Section  8  Existing  Housing 
Program  shall  comply  with  the  re¬ 
quirements  of  this  Section  with  re¬ 
spect  to  its  assisted  program  or  activi¬ 
ties. 

(a)  Self-evaluation.  (1)  within  one 
year  of  the  effective  date  of  this  part, 
a  recipient  subject  to  this  section 
shall; 

(i)  Evaluate,  with  the  assistance  of 
interested  persons  including  handi¬ 
capped  persons  or  organizations  repre¬ 
senting  handicapped  persons,  its  cur¬ 
rent  policies  and  practices  and  the  ef¬ 
fects  thereof  that  do  not  or  may  not 
meet  the  requirements  of  this  part. 

(ii)  Modify,  after  consultation  with 
interested  persons,  including  handi¬ 


capped  persons  or  organizations  repre¬ 
senting  handicapped  persons,  any  poli¬ 
cies  and  practices  that  do  not  meet  the 
requirements  of  this  Part:  and 

(iii)  Take  after  consultation  with  in¬ 
terested  persons,  including  handi¬ 
capped  persons  or  organizations  repre¬ 
senting  handicapped  persons,  appro¬ 
priate  remedial  steps  to  eliminate  the 
effects  of  conditions  which  have  re¬ 
sulted  from  adherence  to  these  poli¬ 
cies  and  practices  and  which  have  had 
the  effect  of  discriminating  against  or 
otherw'lse  limiting  participation  of 
qualified  handicapped  persons. 

(2)  For  at  least  three  years  following 
completion  of  the  evaluation  required 
under  paragraph  (a)(1)  of  this  section, 
a  recipient  other  than  a  small  provider 
siiall  maintain  on  file,  make  available 
for  public  inspection,  and  provide  to 
the  responsible  Department  Official 
upon  request:  (i)  A  list  of  the  interest¬ 
ed  persons  consulted.  (Ii)  a  description 
of  areas  examined  and  any  problems 
identified,  and  (iii)  a  description  of 
any  modifications  made  and  of  any  re¬ 
medial  steps  taken. 

(b)  Consultation.  A  recipient  subject 
to  this  section  shall,  on  at  least  an 
anTiUal  basis,  consult  with  interested 
persons.  Including  handicapped  per¬ 
sons  or  organizations  representing 
handicapped  persons,  in  order  to 
assess  its  compliance  with  section  504 
and  the  requirements  of  this  part. 

(c)  Notice.  A  recipient  subject  to  this 
section  shall: 

(1)  Take  appropriate  initial  and  con¬ 
tinuing  steps  to  notify  participants, 
beneficiaries,  applicants,  and  employ¬ 
ees.  including  those  with  impaired 
vision  or  hearing,  and  unions  or  pro¬ 
fessional  organizations  holding  collec¬ 
tive  bargaining  or  professional  agree¬ 
ments  with  the  recipient  that  It  does 
not  discriminate  on  the  basis  of  handi¬ 
cap  in  violation  of  section  504  and  this 
part.  The  notification  shall  state, 
where  appropriate,  that  the  recipient 
does  not  discriminate  in  admission  or 
access  to.  or  treatment  or  employment 
in.  its  program  and  activities. 

(2)  Make  the  initial  notification  re¬ 
quired  by  this  paragraph  within  90 
days  of  the  effective  date  of  this  part. 
Methods  of  initial  and  continuing  noti¬ 
fication  may  include  the  posting  of  no¬ 
tices,  publication  in  newspapers  and 
magazines,  plswiement  of  notices  in  re¬ 
cipients’  publications,  and  distribution 
of  memoranda  or  other  written  com¬ 
munications. 

(3)  If  a  recipient  publishes  or  uses 
recruitment  materials  or  publications 
containing  general  information  that  it 
makes  available  to  participants,  bene¬ 
ficiaries.  applicants,  or  employees,  it 
shall  include  in  those  materials  or 
publications  a  statement  of  the  policy 
described  in  paragraph  (a)  of  this  sec¬ 
tion.  A  recipient  may  meet  the  re¬ 
quirement  of  this  paragraph  either  by 
including  appropriate  inserts  in  exist¬ 


ing  materials  and  publications  or  by 
revising  and  reprinting  the  materials 
and  publications. 

§  8.33  Procedures. 

The  procedural  provisions  applicable 
to  Title  VI  of  the  Civil  Rights  Act  of 
1964  apply  to  this  part.  These  proce¬ 
dures  are  found  in  §§  1.6-1.12  and  Part 
2  of  this  Title. 

Note.— Incorporation  by  reference  provi¬ 
sions  approved  by  the  Director  of  the  Fed¬ 
eral  Reoistjji,  May  27.  1975.  Incorporated 
document?  are  on  file  at  the  Office  of  the 
Federal  Register. 

§8.34-8.40  [Reserved] 

Subpart  E — Low  Ineomo  Public  Routing  and 
Soction  8  Housing  Programs 

§8.41  General. 

This  subpart  sets  forth  further 
guidelines  and  requirements  consistent 
with  the  provisions  of  Subparts  A 
through  D  of  this  part,  for  those  re¬ 
cipients  specified  below. 

§  8.42  Applicability. 

This  subpart  applies  to  any  recipi¬ 
ent.  Including  a  PHA,  private  owner, 
or  statewide  housing  finance  or  devel¬ 
opment  agency,  receiving  Federai  fi¬ 
nancial  assistance  under  the  U.S. 
Housing  Act  of  1937.  as  amended, 
through  an  Annual  Contributions 
Contract  (ACC)  or  Housing  Assistance 
Payments  (HAPs)  Contract.  (See  Ap¬ 
pendix  A.  Low  Income  Housing.) 
Except  that,  nothing  in  this  subpart 
shall  apply  to  a  recipient  which  quali¬ 
fies  as  a  small  provider  under 
§  8.3(m)(3). 

§  8.43  Program  accessibility. 

(a)  A  recipient  shall  operate  its 
entire  assisted  housing  program, 
which  may  consist  of  housing  devel¬ 
oped  under  one  or  more  sections  of  the 
U.S.  Housing  Act  of  1937.  so  that  when 
viewed  in  its  entirety  the  program  is 
accessible  to  and  usable  by  the  handi¬ 
capped. 

(b)  Recipients  required  to  develop  a 
transition  plan  under  subpart  C  of  this 
part  shall,  within  three  years  after  the 
effective  date  of  this  part,  have  taken 
steps  necessary  to  assure  that  ( 1 ) 
housing  is  available  in  sufficient  quan¬ 
tity  and  variety  so  that  the  scope  of  an 
otherwise  eligible  handicapped  per¬ 
son’s  choice  of  living  arrangements  is, 
as  a  whole,  comparable  to  that  of  a 
non  handicapped  person  eligible  for 
housing  provided  by  the  recipient:  and 
(2)  all  public  areas  and  facilities 
within  or  related  to  HUD-assisted 
housing  projects  are  accessible. 

(c)  Nothing  in  this  section  shall  re¬ 
quire  a  recipient  to  make  each  of  its 
existing  housing  units  or  projects 
usable  by  handicapped  persons  unless 
that  is  necessary  to  make  the  program 
accessible. 
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§  8.44  Transition  plan — special  provisions. 

(a)  If  a  transition  plan  is  implement¬ 
ed  pursuant  to  the  requirement  of 
Subpart  C  of  this  part,  that  plan 
should  require  that  barrier-free  units 
be  in  the  same  general  ratio  by  bed¬ 
room  size  as  the  mix  of  units  in  the  re¬ 
cipient’s  entire  program,  unless  a 
survey  approved  by  HUD  indicates  a 
need  for  a  different  mix  of  units  in  the 
community. 

(b)  For  purposes  of  compliance  with 
paragraph  (a)  of  this  section,  existing 
projects  lor  the  elderly  with  barrier- 
free  units  shall  not  be  used  entirely  to 
meet  the  needs  of  the  non-elderly 
handicapped.  Rather.  non-elderly 
handicapped  families  or  individuals  re¬ 
quiring  one-  or  two  bedroom  units 
shall  be  offered  a  reasonable  choice 
between  elderly  and  non-elderly  pro¬ 
jects. 

§  8.45  Section  8  exi.sting  housing  program. 

A  PHA  openiting  a  section  8  existing 
housing  progi'am  shall  comply  with 
the  requirements  for  program  accessi¬ 
bility  as  follows: 

(a)  The  PHA  shall  conduct  an  ag¬ 
gressive  outreach  program  to  find  ex¬ 
isting  barrier-free  rental  units  and  in¬ 
clude  a  list  of  tho.se  units  in  the  certi¬ 
ficate  holders  packet  given  to  handi¬ 
capped  families  or  individuals. 

(b)  The  PHA  shall,  if  necessary  and 
with  the  Department’s  approval,  ap¬ 
prove  increases  in  gross  rents  up  to  20 
percent  above  lair  market  rents  pursu¬ 
ant  to  24  CFR  882.106.  for  barrier-free 
units  or  units  which  the  owner  agrees 
to  make  barrier-free. 

(c)  The  PHA  shall  make  available  its 
other  program  resources  if  necessary 
and  appropriate. 

§8.46-8..'>0  [Reserved] 

Subparf  F — Other  Subtidixed  Housing 
Progroms 

§  8.51  (General. 

This  subpart  sets  forth  further 
guidelines  and  requirements,  consis¬ 
tent  with  the  provisions  of  subparts  A 
through  D  of  this  part,  for  those  re¬ 
cipients  specified  below. 

§  8.52  Section  235  homeownership. 

(a)  Applicability.  This  section  is  ap¬ 
plicable  to  all  builders  or  developers  of 
newly-constructed  or  substantially  re¬ 
habilitated  dwellings  who  hold  pre¬ 
liminary  reservations  of  contract  au¬ 
thority  for  13  or  more  units  pursuant 
to  24  CFR  235.38. 

(b)  Program  accessibility.  (1)  Build¬ 
ers  or  developers  who  advertise  that  fi¬ 
nancing  under  the  section  235  pro¬ 
gram  is  available  shall  include  in  the 
advertisement  a  statement  of  willing¬ 
ness  to  construct  or  modify  the  dwell¬ 
ings  to  make  them  accessible  to  and 
usable  by  handicapped  persons.  (2) 
Builders  or  developers  of  dwellings  eli¬ 


gible  for  assl.stance  under  24  CFR  part 
235  shall,  upon  reque.st  of  a  person 
who  executes  a  contract  for  the  pur¬ 
chase  of  a  dwelling,  construct  or 
modify  the  dwelling  so  as  to  make  it 
accessible  to  and  u.^able  by  handi¬ 
capped  persons.  If  construction  or  re¬ 
habilitation  has  been  completed,  the 
dwelling  must  be  retrofitted,  if  feasi¬ 
ble.  so  as  to  make  It  accessible  to 
handicapped  persons.  t3)  The  cost  of 
complying  with  paragraph  (b)  of  this 
.section  may  be  added  to  the  purchase 
price  so  long  as  such  cost  is  justified. 

(c)  Standards  for  accessibility.  For 
purposes  of  compliance  with  para¬ 
graphs  (a)  and  (b)  of  this  section,  ac¬ 
cessibility  shall  be  achieved  In  confor¬ 
mance  with  standards  set  forth  in  ap¬ 
plicable  rules  and  regulations  of  the 
section  235  program.  Departures  from 
particular  requirements  of  those  stan¬ 
dards  by  the  u.se  of  other  methods 
shall  be  permitted  so  long  as  equiv¬ 
alent  acce.ss  to  and  usability  of  the  fa¬ 
cility  is  thereby  provided. 

§§  8..'>3-8.60  I  Reserved] 

Subpart  G- -Community  Planning  and 
Dovelopment  Piogramx 

§8.61  General. 

This  subpart  sets  fcrlh  further 
guidelines  and  requirement.®  consistent 
with  those  contained  in  Subparis  A 
through  D  of  this  part,  for  tho.se  re¬ 
cipients  indicated  below. 

§  8.62  Community  development. 

(a)  Applicability.  This  Section  ap¬ 
plies  to  all  recipients  of  Federal  finan¬ 
cial  assistance  under  Title  I  of  the 
Housing  and  Community  Development 
Act  of  19’14.  as  amended. 

(b)  Program  accessibility,  fl)  A  re¬ 
cipient  shall  administer  its  community 
development  piOgram  so  that  each  in¬ 
dividual  activity  funded  in  whole  or  in 
part  with  Title  I  funds  is.  when  viewed 
in  its  entirely,  accessible  to  handi¬ 
capped  persons.  (2)  .Exceptions  to  the 
requirement  of  paragr.aph  (b)(1)  of 
this  section  may  be  made  where  the 
recipient  can  demonstrate  that,  be¬ 
cause  of  the  nature  of  the  activity,  the 
provision  of  access  would  be  infeasible 
or  would  substantially  impair  the  his¬ 
torical  or  architectural  integrity  of  the 
property. 

§  8.63  RehabilitHtion. 

(a)  Applicability.  This  section  ap¬ 
plies  to  recipients  of  Federal  financial 
assistance  under  Title  I  of  the  Housing 
and  Conununity  Development  Act  of 
1974,  as  amended  and  section  312  of 
the  Housing  Act  of  1964,  as  amended. 

(b)  Program  accessibility.  (1)  Any  re¬ 
cipient  undertaking  rehablitation  ac¬ 
tivities  affecting  the  usability  of  a 
structure  must  make  that  portion  of 
the  structure  which  is  rehabilitated,  to 
the  maximum  extent  feasible,  accessi¬ 


ble  to  and  usable  by  handicapped  per¬ 
sons.  For  purpo.ses  of  this  section,  an 
individual  who  borrows  or  receives 
funds  to  rehabilitate  a  dwelling  unit  in 
which  he  or  she  intends  to  reside  is 
considered  to  be  the  ultimate  benefi¬ 
ciary  of  the  assistance,  and  therefore 
not  a  recipient.  (2)  Undertaking  reha¬ 
bilitation  activities  in  an  accessible 
manner  will  not  be  required  ii  the  in¬ 
creased  cost  of  making  the  structure 
accessible  renders  the  project,  finan¬ 
cially  infeasible.  (3)  Compliance  with 
this  paragraph  in  the  case  of  multi¬ 
family  residential  properties  means,  at 
a  minimum,  that  at  least  2  percent  of 
the  dwelling  units  affected  by  the  re¬ 
habilitation  be  barrier-free,  and  that 
there  be  adequate  access  to  and  egress 
from  the  units  and  the  structure,  and 
that  conunon  areas  be  accessible,  for 
handicapped  persons.  (4)  Compliance 
with  this  paragraph  in  the  case  of 
non-resldcntial  properties  means,  at  a 
minimum,  that  there  be  adequate 
access  to  and  egre.ss  from  the  struc¬ 
ture,  and  that  conunon  areas  be  acces- 
.sible,  for  handicapped  persons. 

(5)  Rehabilitation  that  does  not 
affect  the  usability  of  a  structure  or 
unit  (e.g.,  repair  of  a  roof,  replacement 
of  a  boiler,  weatherlzaMon)  would  not 
necessitate  any  modificatiors  of  that 
structure  of  U’sit.  pursuant  to  para¬ 
graph  (b)(1)  of  thi.s  section. 

§  8.64  Phtnning. 

(a)  Applicability.  This  section  ap¬ 
plies  to  applicants  for  and  recipients 
of  Fedeial  financial  as.sistance  to  un¬ 
dertake  planning  activities  under  Title 
I  of  the  Housing  and  Community  De¬ 
velopment  Act  of  1974,  as  amended, 
and  section  701  of  the  Housing  Act  of 
1954.  a.s  amended. 

(b)  Program  accessibility.  Each  ap¬ 
plication  for  assistance  must  include  a 
statement  indicating  how  propdsed 
planning  activities  related  to  applic.-^nt 
services,  facilities  or  other  benefits 
will  be  carried  out  to  assure  that  such 
services,  facilities,  or  benefits  will  be 
accessible,  to  the  ma-vimum  extent  fea- 
.sible,  to  handicapped  persons. 

§  8.65  Urban  hoinrsteading. 

Recipients  of  Federal  financial  assis¬ 
tance  under  section  810  of  the  Housing 
and  Community  Development  Act  of 
1974  to  undertake  an  urban  home¬ 
steading  program  must  comply  with 
all  applicable  provisions  of  this  part. 
An  individual  who  receives  assistance 
under  this  program  with  re.spect  to  a 
dwelling  unit  in  which  he  or  she  in¬ 
tends  to  reside  is  considered  to  be  the 
ultimate  beneficiary  of  assistance,  and 
is  therefore  not  a  recipient  for  pur¬ 
poses  of  this  part. 
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Appewdix  a— Federal  Financial  Assistance 

or  THE  Department  or  Hodsinc  and  Urban 

Development  To  Which  This  Part  Ap¬ 
plies 

COMMUNITY  PLANNING  AND  DEVELOPMENT 
PROGRAMS 

Community  development  block  grant  pro¬ 
gram.  Title  I  of  the  Housing  and  Communi¬ 
ty  Development  Act  of  1974,  as  amended;  42 
U.S.C.  53C1. 

Urban  renewal  programs.  (Urban  renewal 
projects  and  neighborhood  development 
programs,  code  enforcement  programs,  de¬ 
molition  programs  rehabilitation  grants,  in¬ 
terim  assistance  grants,  and  community  re¬ 
newal  programs.)  Title  I,  Housing  Act  of 

1949,  as  amended,  42  U.S.C.  1450. 

Comprehensive  planning  assistance.  Sec¬ 
tion  701,  Housing  Act  of  1954.  40  U.S.C.  461. 

Rehabilitation  loan  program.  Sec.  312, 
Housing  Act  of  1964.  42  U.S.C.  1452b. 

Urban  homesteading.  Section  810  of  the 
Housing  and  Community  Development  Act 
of  1974,  12  U.S.C.  1706e. 

LOW-INCOME  PUBLIC  HOUSING  AND  SECTION  8 
HOUSING  PROGPJIMS 

Lower-income  housing  assistance  pay¬ 
ments  program.  (Section  8.)  Section  8.  U.S. 
Housing  Act  of  1937,  42  U.S.C.  1437f. 

Low-income  public  housing.  (Including  op¬ 
erating  subsidies,  modernization,  and  Indian 
public  housing)  U.S.  Housing  Act  of  1937,  42 
U.S.C.  1437. 

OTHER  SUBSIDIZED  HOUSING  PROGRAMS 

Homeownership  for  lower  income  families. 
Section  235,  National  Housing  Act.  12  U.S.C. 
1715Z. 

Renta)  £uid  cooperative  housing  for  low'er 
income  families.  Section  236,  National  Hous¬ 
ing  Act.  12  U.S.C.  1715Z-1. 

Direct  loans  for  hou5;ing  for  the  elderly  or 
handicapped.  (Section  202.)  Section  202, 
Housing  Act  of  1959, 12  D.S.C.  1701g.  * 

College  housing.  Title  IV,  Housing  Act  of 

1950,  J2D.S.C.  1749. 

Disaster  temporary  housing.  Section  404, 
Disaster  Relief  Act  of  1974,  42  U.S.C.  5191. 

Technical  assistance  and  interest  subsidies 
to  State  housing  finance  and  development 
agencies  (Section  802).  Section  802,  Housing 
and  Community  Development  Act  of  1974, 
42  U.S.C.  1440. 

Emergency  mortgage  relief  loan  program. 
Section  106  of  the  Emergency  Homeowner’s 
Relief  Act.  12  U.S.C.  2705. 

Rent  supplements.  Section  101,  Housing 
and  Urban  Development  Act  of  1965,  12 
U.S.C.  1701s. 

Loans  to  non-profit  sponsors  of  low  and 
moderate  income  housing.  Section  1(>6, 
Housing  fjid  Urban  Development  Act  of 
1968.  12  U.S.C.  1701X. 

GNMA 

Special  assistance  functions.  Section  305, 
National  Housing  Act,  12  U.S.C.  1720,  [in¬ 
cluding  purchase  of  below  market  Interest 
rate  mortgages  Insured  by  FHA  under  sec¬ 
tion  221(dH3).  National  Housing  Act,  12 
U.S.C.  1715L(d)(3),  and  the  “Tandem”  pro¬ 
gram,  section  305(1)  National  Housing  Act]. 

POLICY  DEVELOPMENT  AND  RESEARCH. 

Research  and  technology,  (excluding  con¬ 
tracts  for  procurement),  "Title  V,  Housing 
and  Urban  Development  Act  of  1970,  42 
U.S.C.  1701Z-1  [Including  the  follow'ing  cur¬ 
rent  programs:  Modular  Integrated  Utility 
System  (MIUS),  Tenant  Management  Pro¬ 


gram.  Urban  Obseratory,  and  Urban  Rein¬ 
vestment  Task  Force]. 

Solar  heating  and  cooling  demonstration 
program.  Solar  Heating  and  Cooling  Act  of 
1974.  42  U.S.C.  5501. 

NEW  COMMUNITIES. 

Loans  and  grants  for  new  community  de¬ 
velopment  programs,  (excluding  assistance 
in  the  form  of  guarantees).  Title  VII.  Hous¬ 
ing  and  Urban  Development  Act  of  1970,  42 
U.S.C.  4511. 

NEIGHBORHOOD  VOLUNTARY  ASSOCIATIONS  AND 
CONSUMER  PROTECTION 

Counseling  for  tenants  and  homeowners. 
Section  237,  National  Housing  Act,  12  U.S.C. 
1701X. 

Community  services  for  tenants.  Section 
3,  U.S.  Housing  Act  of  1937,  42  U.S.C.  1437a. 

FEDERAL  DISASTER  ASSISTANCE  ADMINISTRATION 

Disaster  assistance.  Disaster  Relief  Act  of 
1970,  42  U.S.C.  7401. 

Disaster  preparedness.  Disaster  Relief  Act 
of  1974,  42  U.S.C.  5161. 

FEDERAL  INSURANCE  ADMINISTRATION 

National  flood  insurance  program.  Title 
XIII,  Housing  suid  Urban  Development  Act 
of  1968,  42  U.S.C.  4001. 

Crime  insurance  program.  Title  VI.  Hous¬ 
ing  and  Urban  Development  Act  of  1970,  12 
U.S.C.  1749bbb. 

Riot  reinsurance  program.  Title  XII.  Na¬ 
tional  Housing  Act,  12  U.S.C.  1749bbb. 

Appendix  B— Enforcement  Procedures 

Sections  1.6-1.12  and  Part  2  of  Title  24  of 
the  Code  of  Federal  Regulations  is  reprint¬ 
ed  here  without  change  for  the  convenience 
of  the  reader. 

{1.6  Compliance  information. 

(a)  Cooperation  and  assistance.  The  re¬ 
sponsible  Department  official  and  each  De¬ 
partment  official  who  by  law  or  delegation 
has  the  principal  responsibility  within  the 
Department  for  the  administration  of  any 
law  extending  financial  assistance  subject  to 
this  Part  1  shall  to  the  fullest  extent  practi¬ 
cable  seek  the  cooperation  of  recipients  in 
obtaining  compliance  with  this  Part  1  and 
shall  provide  assistance  and  guidance  to  re¬ 
cipients  to  help  them  comply  voluntarily 
with  this  Part.  1. 

(b)  Compliance  reports.  Each  recipient 
shall  keep  such  records  and  submit  to  the 
responsible  Department  official  or  his  desig¬ 
nee  timely,  complete,  and  accurate  compli¬ 
ance  reports  at  such  times,  and  In  such  form 
and  containing  such  information,  as  the  re¬ 
sponsible  Department  official  or  his  desig¬ 
nee  may  determine  to  be  necessary  to 
enable  him  to  ascertain  whether  the  recipi¬ 
ent  has  complied  or  is  complying  aith  this 
Part  1.  In  general,  recipients  should  have 
available  for  the  department  racial  and 
ethnic  data  showing  the  extent  to  which 
members  of  minority  groups  are  beneficia¬ 
ries  of  federally  assisted  programs. 

(c)  Access  to  sources  of  information.  Elach 
recipient  shall  permit  access  by  the  respon¬ 
sible  Department  official  or  his  designee 
during  normal  business  hours  to  such  of  its 
books,  records,  accoimts,  and  other  sources 
of  information,  and  its  facilities  as  may  be 
pertinent  to  ascertain  compliance  with  this 
Part  1.  Where  any  information  required  of  a 
recipient  is  in  the  exclusive  posse.ssion  of 
any  other  agency,  institution,  or  person  and 
this  agency,  institution,  or  person  shall  fail 


or  refuse  to  furnish  this  Information,  the  re¬ 
cipient  shall  so  certify  in  its  report  and  shall 
set  forth  what  efforts  it  has  made  to  obtain 
the  Information. 

(d)  iTiformation  to  beneficiaries  and  par¬ 
ticipants.  Each  recipient  shall  make  avail¬ 
able  to  participants,  beneficiaries,  and  other 
Interested  persons  such  information  regard¬ 
ing  the  provisions  of  this  Part  1  and  its  ap¬ 
plicability  to  the  program  or  activity  under 
which  the  recipient  receives  Federal  finan¬ 
cial  assistance,  and  make  such  information 
available  to  them  is  such  manner,  as  the  re- 
.sponsible  Department  official  finds  neces¬ 
sary  to  appriM  such  persons  of  the  protec¬ 
tions  against  discrimination  assured  them 
by  the  Act  and  this  Part  1. 

§  1.7  Conduct  of  inveatigationa. 

(a)  Periodic  compliance  reviews.  The  re¬ 
sponsible  Department  official  or  this  desig¬ 
nee  shall  from  time  to  time  review  the  prac¬ 
tices  of  recipients  to  determine  whether 
they  are  complying  with  this  Part  1. 

(b)  Complaints.  Any  person  who  believes 
himself  or  any  specific  class  of  persons  to  be 
subjected  to  discrimination  prohibited  by 
this  Part  1  may  by  himself  or  by  a  represen¬ 
tative  file  with  the  responsible  E^epartment 
official  or  his  designee  a  written  complaint. 
A  complaint  must  be  filed  not  later  than  180 
days  from  the  date  of  the  alleged  discrimi¬ 
nation,  unless  the  time  for  filing  is  extended 
by  the  responsible  Department  official  or 
his  designee. 

(c)  Investigations.  The  responsible  De¬ 
partment  official  or  his  designee  shall  make 
a  prompt  investigation  whenever  a  compli¬ 
ance  review,  report,  complaint,  or  any  other 
Information  Indicates  a  possible  failure  to 
comply  with  this  Part  1.  The  investigation 
should  include,  where  appropriate,  a  review 
of  the  pertinent  practices  and  policies  of  the 
recipient,  the  circumstances  under  which 
the  po&sible  noncompliance  with  this  Part  1 
occurred,  and  other  factors  relevant  to  a  de¬ 
termination  as  to  whether  the  recipient  has 
failed  to  comply  w'lth  this  Part  1. 

(d)  Resolution  of  matters.  (1)  If  an  investi¬ 
gation  pursuant  to  paragraph  (c)  of  this  sec¬ 
tion  indicates  a  failure  to  comply  with  this 
Part  1.  the  responsible  Department  official 
or  his  designee  will  so  Inform  the  recipient 
and  the  matter  will  be  resolved  by  informal 
means  whenever  possible.  If  it  has  been  de¬ 
termined  that  the  matter  cannot  be  resolved 
by  informal  means,  action  will  be  taken  as 
provided  for  in  §  1.8. 

(2)  If  an  investigation  does  not  warrant 
action  pursuant  to  subparagraph  (1)  of  this 
paragraph  the  responsible  Department  offi¬ 
cial  or  his  designee  will  so  inform  the  recipi¬ 
ent  and  the  complainant,  if  any.  in  writing. 

(c)  Intimidatory  or  retaliatory  acts  pro¬ 
hibited.  No  recipient  or  other  person  shall 
intimidate,  threaten,  coerce,  or  discriminate 
against  any  person  for  the  purpose  of  inter¬ 
fering  with  any  right  or  privUege  secured  by 
title  VI  of  the  Act  or  this  Part  1,  or  because 
he  has  made  a  complaint,  testified,  assisted, 
or  participated  in  any  manner  in  an  investi¬ 
gation,  proceeding,  or  hearing  under  this 
Part  1.  The  identity  of  complainants  shall 
be  kept  confidential  except  to  the  extent 
necessary  to  carry  out  the  purposes  of  this 
Part  1,  including  the  conduct  of  any  investi¬ 
gation,  hearing,  or  Judicial  pro<;eedlng  aris¬ 
ing  thereunder. 

9 1.8  Procedure  for  effecting  compliance. 

(a)  Oeneral  If  there  appears  to  be  a  fail¬ 
ure  or  threatened  failure  to  comply  with 
this  Part  1.  and  if  the  noncompliance  or 
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threatened  noncompliance  cannot  be  cor- 
■ected  by  Informal  means,  compliance  with 

his  Part  1  may  be  effected  by  the  suspen¬ 
sion  or  termination  of  or  refusal  to  grant  or 
:o  continue  Pederai  financial  assistance,  or 
by  any  other  means  authorized  by  law.  Such 
other  means  may  include,  but  are  not  limit¬ 
ed  to,  (1)  a  reference  to  the  Department  of 
Justice  with  a  recommendation  that  appro¬ 
priate  proceedings  be  brought  to  enforce 
any  rights  of  the  United  States  under  any 
law  of  the  United  States  (Including  other 
titles  of  the  Act),  or  any  assurance  or  other 
contractual  undertaking,  and  (2)  any  appli¬ 
cable  proceeding  under  St  ate  or  local  law. 

<b)  Noncot. ipliance  tcilh  §  1.5.  If  an  appli¬ 
cant  fails  or  refuses  t&  furril.?h  an  assurance 
required  under  §  1.5  or  otnerwise  fails  or  re¬ 
fuses  to  comply  with  tne  requirement  im- 
po.sed  by  or  pursuaii*  to  that  section,  Feder¬ 
al  financial  assistance  may  be  refused  in  ac¬ 
cordance  with  the  procedures  of  paragrpah 

(c)  of  this  section.  The  Department  shall 
not  be  required  to  provide  assistsmee  in  such 
a  case  during  the  pendency  of  the  adminis¬ 
trative  proceedings  under  such  psragraph, 
except  that  the  Department  shall  continue 
assistance  during  the  pendency  of  such  pro¬ 
ceedings  where  such  assistance  is  due  and 
payable  pursuant  to  a  contract  therefor  ap¬ 
proved  prior  to  January  3.  1965. 

(c)  Terminalion  of  or  refusal  to  grnnt  or  to 
continue  Federal  financial  as.tistance.  No 
order  suspending,  terminating,  or  refusing 
to  grant  or  continue  Pederai  financial  assis¬ 
tance  shall  become  effective  until  (1)  the  re¬ 
sponsible  Department  official  has  advised 
the  applicant  or  recipient  of  his  failure  to 
comply  and  has  determined  that  compliance 
cannot  be  secured  by  voluntary  means,  (2) 
there  has  been  an  express  finding  on  tiie 
record,  after  opportunity  for  hearing,  of  a 
failure  by  the  applicant  or  recipient  to 
comply  with  a  requirement  impesed  by  or 
pursuant  to  this  Part  I,  f3)  the  action  has 
been  approved  by  the  Secretary,  and  (4)  the 
expiration  of  30  days  after  the  Secretary 
has  filed  with  the  committees  of  the  House 
and  Senate  having  legislative  Jurisdiction 
over  the  program  or  activity  involved  a  full 
written  report  of  the  circumstances  and  the 
gro'unds  for  such  action.  Any  action  to  sus¬ 
pend  or  terminate  or  to  refuse  to  grant  or  to 
continue  Federal  financial  assistance  shall 
be  limited  to  the  particular  political  entity, 
or  part  thereof,  or  other  recipient  as  to 
whom  such  a  finding  has  been  made  and 
shall  be  limited  in  its  effect  to  the  particu¬ 
lar  program,  or  part  thereof,  In  which  such 
noncompliance  has  been  so  found. 

(d)  Other  means  quthorized  by  law.  No 
action  to  effect  compliance  by  any  other 
means  authorized  by  law  shall  be  taken 
until  (1)  the  responsible  Department  official 
has  determined  that  compliance  cannot  be 
secured  by  voluntary  means,  (2)  the  recipi¬ 
ent  or  other  person  has  been  notified  of  its 
failure  to  comply  and  of  the  action  to  be 
taken  to  effect  compliance,  and  (3)  the  expi¬ 
ration  of  at  least  10  days  from  the  mailing 
of  such  notice  to  the  applicant  or  recipient. 
During  this  period  of  at  least  10  days  addi¬ 
tional  efforts  shall  be  made  to  persuade  the 
applcant  or  recipient  to  comply  with  this 
Part  1  and  to  take  such  corrective  action  as 
may  be  appropriate. 

§1.9  Hearings. 

(a)  Opportunity  for  hearing.  Whenever  an 
opportunity  for  a  hearing  is  required  by 
§  1.8(c),  reasonable  notice  shall  be  given  by 
registered  or  certified  mail,  return  receipt 
requested,  to  the  affected  applicant  or  re¬ 


cipient.  This  notice  shall  advise  the  appli¬ 
cant  or  recipient  of  the  action  proposed  to 
be  trken,  the  specific  provision  under  which 
the  proposed  action  against  it  is  to  be  taken, 
and  the  matters  of  fact  or  law  asserted  as 
the  basis  for  this  action,  and  either  (1)  fix  a 
date  not  le.ss  than  20  days  after  the  date  of 
such  notice  wl»hin  which  the  applicant  or 
recipient  may  request  of  the  re.sr  ■'n.'tibic  De¬ 
partment  official  that  the  matter  be  sched¬ 
uled  for  hearing,  or  (2)  advl.se  the  applicant 
or  recipient  that  tiie  matter  in  question  has 
been  set  down  for  hearing  at  a  stated  time 
and  place.  The  time  and  place  so  fixed  shall 
be  reasonable  and  shall  be  subject  to  change 
for  cause.  The  compiainant,  if  a.-'.y,  shall  be 
advised  of  the  time  and  place  of  the  hear¬ 
ing.  An  applicant  or  recipient  may  waive  a 
hearing  and  submit  written  Information  and 
argument  for  the  record.  The  failure  of  an 
applicant  or  recipient  to  request  a  hearing 
under  this  paragraph  (a)  or  to  appear  at  a 
hearing  for  which  a  date  has  been  set  shall 
be  deemed  to  be  a  waiver  of  the  right  to  a 
hearing  under  section  602  of  the  Act  and 
§  l.8<c)  and  consent  to  the  making  of  a  deci¬ 
sion  on  the  basis  of  such  intonnation  as  is 
available. 

(b)  Time  and  place  of  hearing.  Hearings 
shall  be  held  at  the  offices  of  the  Depart¬ 
ment  in  Wa.«:hlngton,  D.C.,  at  a  time  fixed 
by  the  re.sponslble  Department  official 
unless  he  determines  that  the  convenience 
of  the  applioanl  or  recipient  or  of  the  De¬ 
partment  requires  that  arolher  place  be  se¬ 
lected.  Hearing.s  shall  be  held  before  the  re- 
.spon.sibie  Department  official  or,  at  his  di.s- 
cretlon,  before  a  nearing  examiner  designat¬ 
ed  in  accordance  with  sections  3105  and 
3344  of  title  5,  United  States  Code. 

(c)  Eight  to  counsel  In  all  proceedings 
under  this  section,  the  applicant  or  recipi¬ 
ent  and  the  Depainr.ent  shall  have  (tie 
right  to  be  represented  oy  counsel. 

(d)  Proceduros,  evidence’  and  record  (1) 
The  hearing,  decision,  and  any  administra¬ 
tive  review  thereof  shall  be  conducted  In 
conformity  with  5  U.S.C.  554-557  and  in  ac¬ 
cordance  with  the  Practice  and  Procedure 
for  Hearings  issues  by  the  Department  and 
published  in  Part  2  of  this  subtitle  relating 
to  the  conduct  of  the  hearing,  giving  of  no¬ 
tices  subsequent  to  those  provided  for  in 
paragraph  (a)  of  this  sex.-tion,  taking  of  testi¬ 
mony,  exhibits,  arguments  and  briefs,  re¬ 
quests  for  findings,  and  other  related  mat¬ 
ters.  Both  the  Department  and  the  appli¬ 
cant  or  recipient  st;all  be  entitled  to  intro¬ 
duce  ail  relevant  evidence  on  the  is.sues  as 
stated  in  the  notice  for  hearing  or  as  deter¬ 
mined  by  the  officer  conducting  the  hear¬ 
ings  at  the  outset  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  shall  not 
apply  to  hearings  conducted  pursuant  to 
this  Part  1,  but  rules  or  principles  designed 
to  assure  production  of  the  most  credible 
evidence  available  and  to  subject  testimony 
to  test  by  cross-examination  sh.all  be  applied 
w'here  reasonably  necessary  by  the  officer 
conducting  the  hearing.  The  hearing  officer 
may  exclude  Irrelevant,  immaterial,  or 
unduly  repetitious  evidence.  All  documents 
and  other  evldenc.e  offered  or  taken  for  the 
record  shall  be  open  to  examination  by  the 
Department  and  the  applicant  or  recipient, 
and  opportunity  shall  be  given  to  refute 
facts  and  arguments  advanced  on  either  side 
of  the  Issues.  A  transcript  shall  be  made  of 
the  oral  evidenc.e  except  to  the  extent  the 
substance  thereof  is  stipulated  for  the 
record.  All  decisions  shall  be  based  upon  the 
hearing  record  and  written  findings  shall  be 
made. 


(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts  are 
asserted  to  constitute  noncompliance  with 
this  Part  1  with  respect  to  two  or  more  pro¬ 
grams  or  activities  to  which  this  Part  1  ap¬ 
plies,  or  noncompliance  with  thLs  Part  I  and 
the  regulations  of  one  or  more  other  Feder¬ 
al  departments  or  agencies  issued  under 
title  VI  of  the  Act,  the  Secretary  may,  by 
agreement  with  such  other  departments  or 
agencies,  where  applicable,  provide  for  the 
conduct  of  consolidated  or  joint  hearings, 
and  for  the  application  to  such  hearings  of 
rules  of  procedure  not  inconsistent  with  this 
Part  1.  I'lnai  decisions  in  such  cases  insofar 
as  this  Par  t  1  Ls  concerned,  shall  be  made  in 
accordance  with  §  1.10. 

§  1  10  DecisionB  and  nutices. 

(a)  Decision  by  person  other  than  the  re¬ 
sponsible  Department  official.  If  the  hear¬ 
ing  is  held  by  a  hearing  examiner,  such 
hearing  examiner  shall  either  make  an  ini¬ 
tial  decision,  if  so  authorized,  or  certify  the 
entire  record  including  his  recommended 
findings  and  proposed  decision  to  the  re¬ 
sponsible  Department  official  for  a  final  de¬ 
cision.  and  a  copy  of  such  initial  dectrlon  or 
certification  shall  be  mailed  to  the  applicant 
or  recipient  by  certified  or  registered  mail, 
return  receipt  requested.  Where  the  initial 
decision  Ls  made  by  the  hearing  examiner, 
the  applicant  or  recipliiit  may,  within  the 
period  provided  lor  In  the  rules  of  Practice 
arid  Procedure  for  Hearings  issued  by  the 
D»-partment  iPart  2  of  this  subtitle),  file 
with  the  responsible  Department  offiiial  his 
exceptions  to  the  Initird  decision,  with  his 
reasons  therefor.  In  the  absence  of  excep¬ 
tions,  the  responsible  Department  official 
may  on  ids  own  motion  wtihin  45  days  after 
the  inil  lai  decision  .serve  on  the  applicant  or 
recipient  a  notice  that  he  will  review  the  de¬ 
cision.  Upfin  the  filing  of  such  exceptions  or 
of  such  notice  of  rrvie#  the  resportsible  De¬ 
partment  official  shall  review  the  initial  de¬ 
cision  and  is.sue  his  own  derision  thereon  In¬ 
cluding  the  rea.sons  therefor.  In  the  absence 
of  either  exceptions  or  a  notice  of  review 
the  initial  decision  shall  constitute  the  final 
decision  of  the  responsible  Department  offi¬ 
cial,  ill  which  event  a  copy  shall  also  be  sent 
to  the  compiainant. 

(b)  Decisions  on  record  or  review  by  the 
responsible  Department  official.  Whenever 
a  record  is  certified  to  the  responsible  De¬ 
partment  official  for  decision  or  he  reviews 
the  decision  of  a  hearing  examiner  pui-suant 
to  paragraph  (a)  of  this  section,  or  when¬ 
ever  the  respc'nsible  Department  official 
conducts  the  hearing,  the  applicant  or  re¬ 
cipient  shall  be  given  ressonable  opportuni¬ 
ty  to  file  with  him  briefs  or  other  written 
statements  of  its  contentions,  and  a  copy  of 
the  final  decision  of  the  responsible  Depart¬ 
ment  official  shall  be  given  in  writing  to  the 
applicant  or  recipient,  and  to  the  complain¬ 
ant,  If  any,  by  certified  or  registered  mail, 
return  receipt  requested. 

(c)  Decisions  on  record  where  a  hearing  is 
waived.  Whenever  a  hearing  is  waived  pur¬ 
suant  to  §  1.9(a)  a  decision  a  hearing  exam¬ 
iner  or  responsible  Department  official  on 
the  record  and  a  copy  of  such  decision  shall 
be  given  in  writing  to  the  applicant  or  re¬ 
cipient,  and  to  the  complainant,  if  any,  by 
certified  or  registered  mail,  return  receipt 
requested. 

(d)  Rulings  required.  Each  decision  of  a 
hearing  examiner  or  responsible  Depart¬ 
ment  official  shall  set  forth  his  ruling  on 
each  finding,  conclusion,  or  exception  pre¬ 
sented,  and  shall  identify  the  requirement 
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or  requirements  imposed  by  or  pursuant  to 
this  Part  1  with  which  it  is  found  that  the 
applicant  or  recipient  has  failed  to  comply. 

(e)  Content  of  orders.  The  final  decision 
may  provide  for  suspension  or  terwination 
of.  or  refusal  to  grant  or  continue.  Federal 
financial  assistance,  in  whole  or  in  part,  to 
the  program  or  activity  involved  and  may 
contain  such  tenns,  conditions,  and  other 
provisions  as  are  consistent  with  and  will  ef¬ 
fectuate  the  purposes  of  the  Act  and  this 
Part  1,  including  provisions  designed  to 
assure  that  no  Federal  financial  assistance 
will  thereafter  be  extended  for  such  pro¬ 
gram  or  activity  to  the  applicant  or  recipi¬ 
ent  determined  by  such  decision  to  be  in  de¬ 
fault  in  its  performance  of  an  assurance 
given  by  it  pursuant  to  this  F*art  1,  or  to 
have  otherwL^  failed  to  comply  with  this 
Part  1,  unless  and  until  it  corrects  its  non- 
compliance  and  satisfies  the  responsible  De¬ 
partment  official  that  it  will  fully  comply 
with  this  Part  1. 

(f)  Postterminat.ion  proceedins/s  (1)  An 
applicant  or  recipient  adversely  affected  by 
an  order  issued  under  paragraph  (e)  of  this 
section  shall  be  restored  to  full  eligibility  to 
receive  Federal  financial  asslstaiice  if  it  sat¬ 
isfies  the  terms  and  conditions  of  that  order 
for  such  eligibility  or  if  It  brings  itself  into 
compliance  with  this  Part  1  and  provides 
reasonable  assurance  that  it  «ill  fully 
comply  with  thLs  Part  1. 

(2)  Any  applicant  or  recipient  adversely 
affected  by  an  order  entered  pursuant  to 
paragraph  <e)  of  this  section  may  at  any 
time  request  the  responsible  Department  of¬ 
ficial  to  restore  fully  its  eligibility  to  receive 
Federal  financial  assistance.  Any  such  re¬ 
quest  shall  be  supported  by  Information 
showing  that  the  applicant  or  recipient  has 
met  the  requirements  of  subparagraph  (1) 
of  this  paragraph.  If  the  responsible  De¬ 
partment  official  determines  that  those  re¬ 
quirements  have  been  satisfied,  he  shall  re¬ 
store  such  eligibility. 

t3)  If  the  responsible  Department  official 
denies  any  such  request,  the  applicant  or  re¬ 
cipient  may  submit  a  request  for  a  hearing 
In  writing,  specifying  why  it  believes  such 
official  to  have  been  in  error.  It  shall  there¬ 
upon  be  given  an  expeditious  hearing,  with 
a  decision  on  the  record,  in  accordance  with 
the  Practice  and  Procedure  for  Hearings 
issued  by  the  Department  (Part  2  of  this 
subtitle).  The  applicant  or  recipient  will  be 
restored  to  such  eligibility  ff  it  proves  at 
such  a  hearing  that  it  satisfied  the  require¬ 
ments  of  subparagraph  (1)  of  this  para¬ 
graph.  While  proceedings  under  this  para¬ 
graph  are  pending,  the  sanctions  imposed 
by  the  order  Issued  under  paragraph  (e)  of 
this  section  shall  remain  in  effect. 

§  1.11  Judcial  review. 

Action  taken  pursuant  to  section  602  of 
the  Act  is  subject  to  Judicial  review  as  pro¬ 
vided  in  section  603  of  the  Act. 

§  1.12  Effect  on  other  regulations;  forms  and 
insirurtions. 

(a)  Effect  on  other  regulations.  All  regula¬ 
tions,  orders,  or  like  directions  heretofore 
Issued  by  any  officer  of  the  Department 
which  impose  requirements  design^  to  pro¬ 
hibit  any  discrimination  against  persons  on 
the  ground  of  race,  color,  or  national  origin 
under  any  program  or  activity  to  which  this 
Part  1  applies,  and  which  authorize  the  sus¬ 
pension  or  termination  of  or  refusal  to 
grant  or  to  continue  Federal  financial  assis¬ 
tance  to  any  applicant  or  recipient  for  fail¬ 
ure  to  comply  with  such  requirements,  are 


hereby  superseded  to  the  extent  that  such 
discrimination  is  prohibited  by  this  Part  1, 
except  that  nothing  is  this  Part  1  shall  be 
deemed  to  relieve  any  person  of  any  obliga¬ 
tion  a.ssumed  or  Imposed  under  any  such  su¬ 
perseded  regulation,  order.  Instruction,  or 
like  direction  prior  to  January  ?,  1965. 
Nothing  in  this  Part  1,  however,  shall  be 
deemed  to  supensede  any  of  the  following 
(Including  future  amendments  thereof): 

(1)  Executive  Orders  11246  and  11375  and 
regulations  issued  thereunder,  or 

(2)  Executive  Order  11063  and  regulations 
Issued  thereunder,  or  any  other  order,  regu¬ 
lations  or  instructions,  insofar  as  such 
order,  regulations,  or  instructions,  proiiibit 
discrimination  on  the  ground  of  race,  color, 
or  national  origin  in  any  program  or  activity 
or  situation  to  which  this  Part  1  is  inappli¬ 
cable,  or  prohibit  discrimlriation  on  any 
other  gro  and. 

(b)  Forms  and  instructions.  The  responsi¬ 
ble  Department  official  shall  assure  that 
forms  and  detailed  instructions  and  proce¬ 
dures  for  effectuating  this  Part  1  are  issued 
and  promptly  made  available  to  interested 
persona. 

<c)  Supervision  and  coordination.  The 
Secretary  may  from  time  to  time  assign  to 
officials  of  the  Department,  or  to  officials  of 
other  departments  or  agencies  of  the  Gov¬ 
ernment  with  the  consent  of  such  depart¬ 
ment  or  agency,  responsibilities  in  connec¬ 
tion  with  ttie  effectuation  of  the  purposes 
of  title  VI  of  the  Act  and  this  Part  1  (ottier 
than  responsibility  for  final  decision  as  pro¬ 
vided  in  §  1.10),  including  tiic  achievement 
of  effective  coordination  and  maximum  uni¬ 
formity  within  the  Depa>-linent  and  within 
the  Executive  Branch  of  the  Government  in 
the  application  of  title  VI  and  this  Part  I  to 
slmilu.*  programs  or  activities  and  in  similar 
situations.  Any  action  taken,  determination 
made,  or  requirement  imposed  by  an  official 
of  another  department  or  agency  acting 
pursuant  to  an  asslgnnent  of  responsibility 
under  this  paragraph  shall  have  the  same 
effect  as  though  such  action  had  been  taken 
by  the  responsible  official  of  this  Depart¬ 
ment. 

Appendix  A 

FEDEBAL  FINANCIAL  ASSISTANCE  OF  THE 
DEPARTMENT  OF  HOUSING  AND  URBAN 

DEVELOPMENT  TO  WHICH  THIS  PART  I  APPLIES 

1.  Advance  Acquisition  of  I<and.  Sec.  704. 
Housing  and  Urban  Development  Act  of 
1965,  42  U.S.C.  3104. 

2.  Advice  and  Assistance  with  respect  to 
Housing  for  Low  and  Moderate  Income 
Families.  Sec.  106,  Housing  and  Urban  De¬ 
velopment  Act  of  1968,  as  amended  by  Sec. 
903t;a)  Housing  and  Urban  Development  Act 
of  1970,  12  U.S.C.  1701X. 

3.  Ala.ska  Housing  Assistance.  Sec.  1004, 
Demonstration  Cities  and  Metropolitan  De¬ 
velopment  Act  of  1966,  42  U.S.C.  3371. 

4.  College  Housing  Program.  Title  IV, 
Hoasing  Act  of  1950,  12  U.S.C.  1749. 

5.  Community  Disposition  Program. 
Atomic  Elnergy  Community  Act  of  1955, 
secs.  11-13,21,  31-36,  41-43,  51-57,  61-66, 
101-103,  111-119,  42  C.S.C.  2301:  E.O.  11105, 
28  P.R.  3909. 

6.  Comprehensive  Planning  Assistance  and 
Comprehensive  Planning  Research  and 
Demonstration  Programs.  Sec.  701,  Housing 
Act  of  1954,  40  U.S.C.  461. 

7.  Counspliing  Service  to  Mortgagors  and 
Prospective  Mortgagors.  Sec.  237le),  Nation¬ 
al  Housing  Act.  12  U.S.C.  1715z-2. 

8.  Federal-State  Training  and  City  Plan¬ 
ning  and  Urban  Studies  Fellowship  Pro¬ 


grams.  Title  VIII.  Housing  Act  of  1904.  20 
U.S.C.  801-807. 

9.  Grants  for  Housing  Management  Train¬ 
ing.  Sec.  803,  Housing  Act  of  1964,  83  Slat. 
393  (1969).  84  Stat.  1809  (1970),  20  U.S.C. 
803. 

10.  Home  Ownership  for  Lower  Income 
Families.  Sec.  235.  National  Housing  Act,  12 
U.S.C.  1715z. 

11.  Housing  for  Elderly  or  Handicapped. 
Sec.  202,  Housing  Act  of  1959,  12  U  S.C. 
1701q. 

12.  Loan  and  Grant  Assistance  for  Plan¬ 
ning  Hoasing  Projects  in  Appalachia,  sec. 
207,  Appalachian  Regional  Development 
Act  of  1965,  as  amended,  81  Stat.  257,  40 
U.S.C.  App.  207. 

13.  Low-Income  Housing  Demonstration 
Grant  Program.  Sec.  207,  Housing  Act  of 
1961,  42  U.S.C.  1436. 

14.  Low-Rent  Public  Housing  Program  (in¬ 
cluding  housing  in  private  accommoda¬ 
tions).  United  States  Housing  Act  of  1937, 
42  U.S.C,  1401. 

15.  Model  Cities  Program.  Title  I,  Demon¬ 
stration  Cities  and  Metropolitan  Develop¬ 
ment  Act  of  1966.  42  U.S.C.  3301. 

16.  National  Flood  Insurance  Program. 
Title  XIII,  Housing  and  Urban  Develop¬ 
ment  Act  of  1968,  42  U.S.C.  4001. 

17.  Neighborhood  Facilities  Grants.  Sec. 
703,  Housing  and  Urban  Development  Act 
of  1965,  42  U.S.C.  3103. 

18.  New  Communities.  Title  IV,  Housing 
and  Urban  Development  Act  of  1968,  42 
U.S.C.  3901. 

19.  Loans  and  Grants  for  New  Community 
Development  Programs.  Secs.  710  to  729. 
Housing  and  Urban  Development  Act  of 
1970,  42  U.S.C.  4511. 

20.  New  Technologies  in  the  Development 
of  Housing  and  Lower  Income  Families.  Sec. 
108,  Housmg  and  Urban  Development  Act 
of  1968,  12  UJS.C.  no.lz. 

21.  Open  Space  Land  Programs.  Title  VII, 
Housing  Act  of  1961,  42  U.S.C.  1500.  Note. 

22.  Public  Facilities  Liquidating  Programs. 
See,  generally,  title  II  of  Independent  Of¬ 
fices  Appropriation  Act  of  1955,  Public  Law 
83-428,  12  U.S.C.  1701g-5. 

23.  ^blic  Facility  Loans  Program.  Title* 
II,  Housing  Amendments  of  1955,  42  U.S.C. 
1491-1497  except  1492(aK2)  Assistance  for 
Mass  Transportation  Facilities  and  Equip¬ 
ment  (transferred  to  Secretary  of  Transpor¬ 
tation  by  Reorganization  Plan  No.  2  of  1968. 
33  P.R.  8965). 

24.  Public  Works  Acceleration  Act  Pro¬ 
gram.  Public  Woiks  Acceleration  Act,  42 
U.S.C.  2641. 

25.  Public  Works  Planning  Advanc.es.  Sec. 
702,  Housing  Act  of  1954,  40  UJ5.C.  462. 

26.  Rehabilitation  Loan  Program.  Sec.  312, 
Housing  Act  of  1964,  42  U.S.C.  1452b. 

27.  Rent  Supplement  Program.  Sec.  101, 
Housing  and  Urban  Development  Act  of 

1905. 12  U.S.C.  17018, 

28.  Rental  and  Cooperative  Housing  for 
Lower  Income  P'amilles.  Sec.  236,  National 
Housing  Act.  12  U.S.C.  1715z-l. 

29.  Research  and  Technology.  Title  V, 
Housing  and  Urban  Development  Act  of 

1970. 12  U.S.C.  1701Z-1-1701Z-4. 

30.  Sale  of  Surplus  Federal  Land  for  Hous¬ 
ing.  sec.  414,  Housing  and  Urban  Develop¬ 
ment  Act  of  1969,  40  U.S.C.  484b. 

31.  Special  Assistance  Functions.  Sec.  305, 
National  Housing  Act.  12  U.S.C.  1720,  in- 
cluduig  purchase  of  below  market  interest 
rate  mortgages  insured  by  FHA  under  sec. 
221(dM3),  National  Housing  Act,  12  U.S.C. 
1716/(d)(3), 

32.  Technical  AssLstance  to  Contractors  or 
Subcontractors.  Sec.  911(b),  Housing  and 
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Urban  Development  Act  of  1970,  15  U.S.C. 
694(a).  Note. 

33.  Urban  Information  and  Technical  As¬ 
sistance  Services.  Title  IX,  Demonstration 
Cities  and  Metropolitan  Development  Act  of 
1966,  42  U.S.C.  3351-3356. 

34.  Urban  Mass  7>ansportation  Programs 
(Research,  Development  and  Demonstialion 
Projects;  Grants  for  Technical  Studies; 
Grants  for  Research  and  Training),  secs. 
6(a),  9,  and  11  of  the  "Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended";  Reorga¬ 
nization  Plan  No.  2  of  1968,  33  FR  6965;  49 
U.S.C,  1605(a),  1607(a),  1609(c). 

35.  Urban  Renewal  Demonstration  Grant 
Program.  See.  314,  Housing  Act  of  1954,  42 
U.S.C.  1452a. 

36.  Urban  Renewal  Program  (Urban  re¬ 
newal  Projects  and  Neighborhood  Develop¬ 
ment  Program.s,  Code  Enforcement  Pro¬ 
grams,  Demolition  Programs,  Rehabilitia- 
tion  Grants,  Interim  Assistance  Grants,  and 
Community  Renewal  Programs).  Title  I, 
Housing  Act  of  1949,  42  U.S.C.  1450. 

37.  Urban  Research  and  Technology.  Title 
III,  Hoasing  Act  of  1948,  12  U.S.C.  1701a. 
1701f:  sec.  602,  Housing  Act  of  1956,  12 
U.S.C.  1701d-3;  and  secs.  1010  and  1011, 
Demonstration  Cities  and  Metropolitan  De¬ 
velopment  Act  of  1966,  42  U.S.C.  3372  and 
3373. 

38.  Water  and  Sewer  Facilities  Grants. 
Sec.  702,  Housing  and  Urban  Development 
Act  of  1965,  42  U.S.C.  3102. 

Part  2— Practice  and  Procedure  for 
Hearings  Under  Part  1  or  This  Subtitle 

SUBPART  A— GENERAL  INFORMATION 

Sec. 

2.1  Scope  of  rules. 

2.2  Records  to  be  public. 

2.3  Use  of  gender  and  number. 

2.4  Suspension  of  rules. 

SUBPART  B-  APPEARANCE  AND  PRACTICE 

2.11  Appearance. 

2.12  Authority  for  repre.sentation. 

2.13  Exclusion  from  hearing  for  miscon¬ 
duct. 

SUBPART  C— PARTIES 

2.21  Parties;  General  Counsel  a  party. 

2  22  Amici  curiae. 

2.23  Complainants  not  parties. 

SUBPART  D— FORM,  EXECUTION,  SERVICE  AND 
FII  INC  OF  DOCUMENTS 

2.31  Form  of  documents  to  be  filed. 

2.32  Signature  of  documents. 

2.33  Filing  and  service. . 

2.34  Serx’ice— how  made. 

2.35  Date  of  service. 

2.36  Certificate  of  service. 

SUBPART  E— TIME 

2.41  Computation. 

2.42  ExteiLsion  of  time  or  postponement. 

2.43  Reduction  of  time  to  file  documents. 

SUBPART  F— PROCEEDINGS  PRIOR  TO  HEARING 

Sec. 

2.51  Notice  of  hearing  or  opportunity  for 
hearing. 

2.52  Answer  to  notice. 

2  53  Amendment  of  notice  or  answer. 

2.54  Request  for  hearing. 

2.55  Consolidation. 

2.56  Motions 

2.57  Re.'jponses  to  motions  and  petitions. 

2.58  Disposition  of  motions  and  petitions. 


SUBPART  G— RESPONSIBILITIES  AND  DUTIES  OF 
PRESIDING  OFFICER 


2.61  Who  presides. 

2.62  Designation  of  hearing  examiner. 

2.63  Authority  of  presiding  officer. 

SUBPART  H— HEARING  PROCEDURES 

2.71  Statements  of  positions  and  trial 
briefs. 

2.72  Evidentiary  purpose. 

2.73  Testimony. 

2.74  Exhibits. 

2.75  Affidavits. 

2.76  Depositions. 

2.77  Admissions  as  to  facts  and  documents. 

2.78  Evidence. 

2.79  Cross-examination. 

2.80  Unsponsored  written  material. 

2.81  Objections. 

2.82  Exceptloas  to  rulings  of  presiding  offi¬ 
cer  unneces.sary. 

2.83  Official  notice. 

2.84  Public  document  items. 

2.85  Offer  of  proof. 

2.86  Appeals  from  ruling  of  presiding  offi¬ 
cer. 


STTDPART  I— THE  RECORD 

2.91  Official  transcript. 

2.92  Record  for  decision. 

SUBPART  J— POSTHEARING  PROCEDURES, 
DECISIONS 

2.101  Posthearing  briefs:  propo.scd  findings 
and  conclusions. 

2.102  DecLsions  following  hearing. 

2.103  Exceptions  to  initial  or  recommended 
decisions. 

2.104  Final  decisions. 

2.105  Oral  argument  to  the  responsible  De¬ 
partment  official. 

2.106  Service  on  amici  curiae. 

SUBPART  K— JUDICIAL  STANDARDS  OF  PRACTICE 

2.111  Conduct. 

2.112  Improper  conduct. 

2.113  E.a  parte  conununications. 

2.114  Expeditious  treatment. 

2.115  Matters  not  prohibited. 

2.116  Filing  of  ex  parte  communications. 

SUBPART  L— PO.STTERMINATION  PROCEEDINGS 

2.121  Posttermination  proceedings. 

SUBPART  M— DEFINITIONS 
2.131  Definitions. 

Authority:  The  provisioas  of  this  Part  2 
issued  under  sec.  602,  78  Stat.  252,  42  U.S.C. 
2000d-l;  sec.  7~),  79  Stat.  670.  42  U.S.C. 
3535(d);  and  the  laws  listed  in  Appendix  A 
to  Part  1. 

Source:  The  provisions  of  this  Part  2 
appear  at  36  F.R.  24414,  Dec.  22.  1971, 
unless  otherwise  noted. 

Subpart  A— General  Information 
§  2.1  Scope  of  rules. 

The  rules  of  procedure  In  this  Part  2  sup¬ 
plement  Part  1  of  this  title  and  govern  the 
practice  for  hearings,  decisions,  and  ad?nin- 
Istrative  review  conducted  by  the  Depart¬ 
ment  of  Housing  and  Urban  Development, 
Including  each  of  its  organizational  units, 
pursuant  to  Title  VI  of  the  Civil  Rights  Act 
of  1964  (sec.  602,  42  U.S.C.  2000d-l)  and 
Part  1  of  this  title. 

§  2.2  Records  to  be  public. 

All  pleadings,  correspondence,  exhibits, 
transcripts  of  testimony,  except  iorus,  briefs. 


decisions,  and  other  documents  filed  in  the 
docket  in  any  proceeding  may  be  inspected 
and  copied  In  the  office  of  the  Civil  Rights 
docket  clerk  during  regular  business  hours. 
Inquiries  may  be  addres.sed  to  the  Civil 
Rights  docket  clerk.  Department  of  Housing 
and  Urban  Development,  Washington,  D,C. 
20410. 

§  2.3  Use  of  gender  and  number. 

As  VLsed  In  this  part,  words  Importing  the 
singular  number  may  extend  and  be  applied 
to  several  persons  or  things,  and  vice  versa. 
Words  Imponing  the  masculine  gender  may 
be  applied  to  females  or  organizations. 

§  2.4  Suspension  of  rule.'-:. 

The  responsible  Department  official  with 
respect  to  pending  matters  may  modify  or 
waive  any  rule  in  this  part  upon  his  deter¬ 
mination  that  no  party  will  be  unduly  preju¬ 
diced  and  the  ends  of  justice  will  thereby  be 
.served,  and  upon  notice  to  all  parties. 

SUBTART  B— ATPE-ARANCE  AND  PRACTICE 
§2.11  Appearance. 

A  party  may  appear  in  person  or  by  coun¬ 
sel  and  participate  fully  in  any  proceeding. 
A  StRie  agency  or  any  instrumentality 
thereof,  a  political  subdivision  of  the  State 
or  instrumentality  thereof,  or  a  corporation 
may  appear  by  any  of  its  officers  or  employ¬ 
ees  duly  authorized  to  appear  on  its  behalf. 
Counsel  must  be  members  in  good  standing 
of  the  bar  of  any  State.  Territory,  or  posses¬ 
sion  of  the  United  Stp.te.s  or  of  the  District 
of  Columbia  or  the  Commonwealth  of 
Puerto  Rico. 

§  2.12  Au‘hority  for  representation. 

Any  individual  acting  in  a  representative 
capacity  in  any  proceeding  may  be  required 
to  show  his  authority  to  act  in  such  capac¬ 
ity. 

§2.13  Exclusion  from  hearing  for  miscon¬ 
duct. 

Disrespectful,  disorderly,  or  contumacious 
language  or  contemptuous  conduct,  refusal 
to  comply  with  directions,  or  continued  use 
of  dilatory  tactics  by  any  person  at  any 
hearing  before  a  presiding  officer  shall  con¬ 
stitute  grounds  for  immediate  exclusion  of 
such  person  from  the  hearing  by  the  presid¬ 
ing  officer. 

Subpart  C— Parties 

§  2.21  Parties;  General  Counsel  a  party. 

(a)  The  term  party  shall  include  an  appli¬ 
cant  or  recipient  or  other  person  with  re¬ 
spect  to  whom  a  notice  of  hearing  or  oppor¬ 
tunity  for  hearing  has  been  served  naming 
him  as  respondent. 

(b)  The  General  Couasel  of  the  Depart¬ 
ment  of  Housing  and  Urban  Development 
shall  be  deemed  a  purty  to  all  proceedings. 

§  2.22  Amici  curiae. 

(a)  Any  interested  person  or  organization 
may  file  a  petition  to  participate  m  a  pro¬ 
ceeding  as  an  amicus  curiae.  Such  petition 
shall  be  filed  prior  to  the  prehearing  confer¬ 
ence  or,  if  none  Is  held,  before  the  com¬ 
mencement  of  the  hearlrig,  unless  the  peti¬ 
tioner  shows  good  cause  for  filing  the  peti¬ 
tion  later.  The  presiding  officer  may  grant 
the  petition  if  he  finds  that  the  petitioner 
has  a  legitimate  Interest  in  the  proceedings, 
and  that  such  participation  will  not  unduly 
delay  the  outcome  and  may  contribute  ma¬ 
terially  to  the  proper  disposition  thereof. 
An  amicus  curiae  is  not  a  party  and  may  not 
introduce  evidence  at  a  hearing. 
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(b)  An  amicus  curiae  may  submit  a  state¬ 
ment  of  position  to  the  presiding  officer 
prior  to  the  beginning  of  a  hearing,  and 
shall  serve  a  copy  on  each  party.  The 
amicus  curiae  may  submit  a  brief  on  each 
occasion  a  decision  is  to  be  made  or  a  prior 
decision  is  subject  to  review.  His  brief  .shall 
be  filed  and  served  on  each  party  within  the 
time  limits  applicable  to  the  party  whose 
position  he  deems  himself  to  support,  or  if 
he  does  not  deem  himself  to  support  the  po¬ 
sition  of  any  parly,  within  the  longest  time 
limit  appiicable  to  ariy  party  at  that  particu¬ 
lar  stage  of  the  proce^ings. 

(c)  When  all  parties  have  completed  their 
initial  examination  of  a  witness,  any  amicus 
curiae  may  request  the  presiding  officer  to 
propound  specific  questions  to  the  witness. 
The  presiding  officer,  in  his  discretion,  may 
grant  any  such  request  if  he  believes  the 
proposed  additional  testimony  may  a.ssist 
materially  in  elucidating  factual  matters  at 
issue  between  the  parties  and  will  not 
expand  the  issues. 

§  2.23  Complainants  not  parties. 

A  person  submitting  a  complaint  pursuant 
to  §  1.7(b)  of  this  title  is  not  a  party  to  the 
proceedings  governed  by  this  part,  but  may 
petition,  after  proceedings  are  initiated,  to 
become  an  amicus  curiae.  In  any  event  a 
complainant  shall  be  advised  of  the  time 
and  place  of  Uie  hearing. 

Subpart  D— Form,  Execution,  Service  and 
Piling  or  I><xmMENTS 

§  2.31  Form  of  documents  to  be  filed. 

Documents  to  be  filed  under  the  rules  in 
this  part  shall  be  dated,  the  original  signed 
in  ink,  shall  show  the  docket  description 
and  title  of  the  proceeding  and  the  title,  if 
any.  and  address  of  the  signatory.  Copies 
need  not  be  signed,  but  the  name  of  the 
person  signing  the  original  shall  be  repro¬ 
duced.  Documents  shall  be  legible  and  shall 
not  be  more  than  8  Vi  inches  wide  and  12 
inches  long. 

§  2.32  Signature  of  documents. 

The  signature  of  a  party,  authorized  offi¬ 
cer,  employee  or  attorney  constitutes  a  cer¬ 
tificate  that  he  has  read  the  document,  that 
to  the  best  of  his  knowledge,  information, 
and  belief  there  is  good  ground  to  support 
it,  and  that  it  is  not  Interposed  for  delay.  If 
a  document  is  not  signed  or  is  signed  with 
intent  to  defeat  the  purpose  of  this  section, 
it  may  be  stricken  as  sham  and  false  and  the 
proceeding  may  proceed  as  though  the  doc¬ 
ument  had  not  been  filed.  Similar  action 
may  be  taken  if  .scandalous  or  indecent 
matter  is  inserted. 

§  2.33  Piling  and  service. 

All  notices  by  the  responsible  Department 
official  or  the  presiding  officer,  and  all  writ¬ 
ten  motions,  requests,  petitions,  memoran¬ 
da.  pleadings,  exceptions,  briefs,  derisions, 
and  correspondence  to  the  responsible  De¬ 
partment  official  or  the  presiding  officer 
from  a  party,  or  vice  versa,  relating  to  a  pro¬ 
ceeding  after  its  commencemeni  shall  be 
filed  and  served  on  all  partiei.  Parties  shall 
supply  the  original  and  two  copies  of  docu¬ 
ments  submitted  for  filing.  Filings  shall  be 
made  with  the  Civil  Rights  docket  clerk  at 
the  address  stated  in  the  notice  of  hearing 
or  notice  of  opportunity  for  hearing,  during 
regular  business  hours.  Regular  business 
hours  are  every  Monday  through  Friday 
(legal  holidays  in  the  District  of  Columbia 
excepted)  from  8:45  a.m.  to  5:15  p.m.,  e.s.t. 
or  d.s.t.,  whichever  is  effective  in  the  Dis¬ 


trict  of  Columbia  at  the  time.  Originals  only 
of  exhibits  and  transcripts  of  testimony 
need  be  filed.  For  requirements  of  service  on 
amici  curiae,  see  §  2.107. 

§  2.34  Service— how  made. 

Service  shall  be  made  by  personal  delivery 
of  one  copy  to  each  person  to  be  seized  or 
by  registered  or  certified  mail,  return  re¬ 
ceipt  requested,  properly  addressed  with 
postage  prepaid.  When  a  party  or  amicus 
has  appeared  by  attorney  or  other  repress  u- 
tatlve.  .service  upon  such  attorney  or  repre¬ 
sentative  will  be  deemed  service  upon  the 
party  or  amicus.  Documents  served  by  mall 
preferably  should  be  mailed  in  sufficient 
time  to  reach  the  addressee  by  the  date  on 
which  the  original  is  due  to  be  filed,  and 
should  be  air  mailed  if  the  addressee  is  more 
than  300  miles  distant. 

§  2.35  Date  of  service 

The  date  of  service  shall  be  the  day  when 
the  matter  is  deposited  in  the  U.S.  mail  or  is 
delivered  In  person,  except  that  the  date  of 
service  of  the  Initial  noti<»  of  hearing  or  op¬ 
portunity  for  hearing  shall  be  the  date  of  its 
delivery,  or  of  its  attempted  delivery  if  re¬ 
fused. 

§  2.36  Certificate  fu  service. 

The  original  of  every  document  filed  and 
required  to  be  served  upon  parties  to  a  pro¬ 
ceeding  shall  be  endorsed  with  a  certificate 
of  service  signed  by  the  party  making  ser¬ 
vice  or  by  bis  attorney  or  representative, 
stating  that  such  service  has  been  made,  the 
date  of  service,  and  the  manner  of  service, 
whether  by  mail  or  pensonal  delivery. 

Subpart  E— Time 
§2  41  Computation. 

In  computing  any  period  of  time  under 
the  rules  in  this  part  or  in  an  order  Issued 
hereunder,  the  time  begins  with  the  day  fol¬ 
lowing  the  act,  event,  or  default,  and  in¬ 
cludes  the  last  day  of  the  period,  unless  it  is 
a  Saturday,  Sunday,  or  legal  holiday  ob¬ 
served  in  the  District  of  Columbia,  in  which 
event  it  Includes  the  next  following  busine.ss 
day.  When  the  period  of  time  prescribed  or 
allowed  is  less  than  7  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays  shall 
be  excluded  from  the  computation. 

§  2.42  Extension  of  time  or  postponement. 

Requests  for  extension  of  time  should  be 
served  on  all  parties  and  should  set  forth 
the  reasons  for  the  application.  Applications 
may  be  granted  upon  a  showing  of  good 
caiise  by  the  applicant.  From  the  designa¬ 
tion  of  a  presiding  officer  until  the  issuance 
of  his  decision,  such  requests  should  be  ad¬ 
dressed  to  him.  Answers  to  such  requests 
are  permitted  if  made  promptly. 

§  2.43  Reduction  of  time  to  file  documents. 

For  good  cause,  the  responsible  Depart¬ 
ment  official  with  respect  to  pending  mat¬ 
ters  may  reduce  any  time  limit  prescribed 
by  the  rules  in  this  part,  except  as  provided 
by  law  or  m  Part  1  of  this  title. 

Subpart  F— Proceedings  Prior  to  Hearing 

§2.51  Notice  of  hearing  or  opportunity  for 
hearing. 

Proceedings  are  commenced  by  mailing  a 
notice  of  hearing  or  opportunity  for  hearing 
to  an  affected  applicant  or  recipient,  pursu¬ 
ant  to  this  part. 

§  2.52  Answer  to  notice. 

The  respondent,  applicant,  or  recipient 
may  file  an  answ'er  to  the  notice  within  20 


days  after  service  thereof.  Answers  shall 
admit  or  deny  specifically  and  in  detail  each 
allegation  of  the  notice,  unless  the  respon¬ 
dent  party  is  without  knowledge,  in  which 
case  his  answer  should  so  state,  and  the 
statement  will  be  deemed  a  denial.  Allega¬ 
tions  of  fact  in  the  notice  not  denied  or  con¬ 
troverted  by  answer  shall  be  deemed  ad¬ 
mitted.  Matters  alleged  as  affirmative  de¬ 
fenses  shall  be  separately  stated  and  num¬ 
bered.  Failure  of  the  respondent  to  file  an 
answer  within  the  20-day  period  following 
service  of  the  notice  may  be  deemed  an  ad¬ 
mission  of  all  matters  of  fact  recited  in  the 
notice. 

§  2.53  Amendment  of  notice  or  answer. 

The  General  Counsel  may  amend  the 
notice  of  hearing  or  opportunity  for  hearing 
once  as  a  matter  of  course  before  an  answer 
thereto  is  served,  and  each  respondent  may 
amend  his  answer  once  as  a  matter  of  course 
not  later  than  10  days  before  the  date  is 
fixed  for  hearing  but  in  no  event  later  than 
20  days  from  the  date  of  service  of  his  origi¬ 
nal  answer.  Otherwise  a  notice  or  answer 
may  be  amended  only  by  leave  of  the  presid¬ 
ing  officer.  A  respondent  shall  file  his 
answer  to  an  amended  notice  within  the 
time  remaining  for  filing  the  answer  to  the 
original  notice  or  within  10  days  after  ser¬ 
vice  of  the  amended  notice,  whichever 
period  may  be  the  longer,  unless  the  presid¬ 
ing  officer  otherwise  orders. 

§  2.54  Request  for  hearing. 

Within  20  days  after  service  of  a  notice  of 
opportunity  for  hearing  which  does  not  fix 
a  date  for  hearing,  the  respondent,  either  in 
his  answer  or  in  a  separate  document,  may 
request  a  hearing.  Failure  of  the  respondent 
to  request  a  hearing  shall  be  deemed  a 
waiver  of  all  right  to  a  hearing  and  to  con¬ 
stitute  his  consent  to  the  making  of  a  deci¬ 
sion  on  the  basis  of  such  infonnation  as  is 
available. 

§  2.55  Consolidation. 

The  responsible  Department  official  may 
provide  for  proceedings  In  the  Department 
to  be  joined  or  consolidated  for  hearing 
with  proceedings  in  other  Federal  depart¬ 
ments  or  agencies,  by  agreement  with  such 
other  departments  or  agencies.  All  parties 
to  any  proceeding  consolidated  subsequent¬ 
ly  to  service  of  the  notice  of  hearing  or  op¬ 
portunity  for  hearing  shall  be  promptly 
served  with  notice  of  such  consolidation. 

§  2.56  Motions. 

Motions  and  petitions  shall  state  the  relief 
sought,  the  authority  relied  upon,  and  the 
facts  alleged.  If  made  before  or  after  the 
hearing,  these  matters  shall  be  in  writing.  If 
made  at  the  hearing,  they  may  be  stated 
orally;  but  the  presiding  officer  may  require 
that  they  be  reduced  to  writing  and  filed 
and  served  on  all  parties  in  the  same 
manner  as  a  formal  motion.  Motions,  an¬ 
swers.  and  replies  shall  be  addressed  to  the 
presiding  officer.  A  repetitious  motion  will 
not  be  entertained. 

§  2.57  Responses  to  motions  and  petitions. 

Within  8  days  after  a  written  motion  or 
petition  is  served,  or  such  other  period  as 
the  responsible  Department  official  or  the 
presiding  officer  may  fix,  any  party  may  file 
a  response  thereto.  An  immediate  oral  re¬ 
sponse  may  be  made  to  an  oral  motion. 

§  2.58  Disposition  of  motions  and  petitions. 

The  responsible  Department  official  or 
the  presiding  officer  may  not  sustain  or 
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grant  a  written  motion  or  petition  prior  to 
expiration  of  the  time  for  filing  responses 
thereto,  but  may  overrule  or  deny  such 
motion  or  petition  without  awaiting  re¬ 
sponse:  Provided,  however,  That  prehearing 
conferences,  hearings,  and  derisions  need 
not  be  delayed  pending  disposition  of  mo¬ 
tions  or  petitions.  Oral  motions  and  peti¬ 
tions  may  be  ruled  on  Immediately.  Motions 
and  petitions  submitted  to  the  presiding  of¬ 
ficer  or  the  responsible  Department  official, 
respectively,  not  disposed  of  in  separate  rul¬ 
ings  or  in  their  respective  dccisioits  will  be 
deemed  denied.  Oial  a.-guriient  shall  not  be 
held  on  written  motion-:,  or  petitions  unless 
the  presiding  officer  in  his  discretion  ex- 
prrs-sly  so  orders. 

Subpart  G— Responsibilities  and  Duties  of 

PRL.SIDING  OfilCER 
§2.61  Who  pre.sidcs. 

A  presiding  officer  shall  preside  over  all 
proceedings  held  under  this  part. 

§  2.62  Designation  of  hearing  examiner. 

The  designation  of  a  hearLig  examiner  as 
presiding  officer  shall  be  in  writing,  and 
shall  specify  whether  the  examiner  is  to 
make  an  initial  decision  or  to  certify  the 
entire  record,  includir.g  his  recommended 
findings  and  proposed  decision,  to  the  re¬ 
sponsible  Department  official,  and  may  also 
fix  the  time  and  place  of  hearing.  A  copy  of 
such  designation  shall  be  served  on  ail  par¬ 
ties.  After  service  of  the  de.signation  of  a 
hearing  examiner  to  preside,  and  until  such 
examiner  makes  his  decision,  motions  and 
petitiniLs  shall  be  submitted  to  him.  In  the 
case  of  the  death,  illness,  disqualification,  or 
unavailability  of  the  designated  hearing  ex¬ 
aminer.  another  hearing  examiner  may  be 
designated  to  take  his  place. 

§  2.63  Authority  of  pre.sldlng  officer. 

The  presiding  officer  shall  have  the  duty 
to  conduct  a  fair  hearing,  to  take  all  neces¬ 
sary  action  to  avoid  delay,  and  to  maintain 
order.  He  shall  have  all  powers  necessary  to 
the.se  ends,  including  (but  not  limited  to) 
the  power  to: 

(a)  Arrange  and  is-sue  notice  of  the  date, 
time,  and  place  of  hearings  or,  upon  due 
notice  to  the  parties,  change  the  date,  time, 
and  place  of  hearings  previously  set. 

(b)  Hold  conferences  to  settle,  simplify,  or 
fix  the  issues  in  a  proceeding,  or  to  coi,slder 
other  matters  that  may  aid  in  the  expedi¬ 
tious  disposition  of  the  proceeding. 

(c)  Require  parties  and  amici  curiae  to 
state  their  po'-.itlon  with  respect  to  the  var¬ 
ious  Issues  in  the  proceeding. 

(d)  Administer  oaths  and  affirmations. 

(e)  Rule  on  motions  and  other  procedural 
items  on  matters  pending  before  him. 

(f)  Regulate  the  course  of  the  hearing  and 
the  conduct  of  couasel  therein. 

(g)  Examine  witnesses  and  direct  wit- 
nes.ses  to  testify. 

(h)  Receive,  rule  on,  exclude,  or  limit  evi¬ 
dence, 

(i)  Fix  the  time  for  filing  motions,  peti¬ 
tions.  briefs,  or  other  items  in  matters  pend¬ 
ing  before  him. 

(j)  Issue  initial  or  recommended  decisions, 
or  final  decisions  where  the  responsible  De¬ 
partment  official  presides. 

(k)  Take  any  action  authorized  by  the 
rules  in  this  part  or  in  conformance  with 
the  provisions  of  5  U.S.C.  551-559  (the  Ad¬ 
ministrative  Procedure  Act). 


Subpart  H— Hearins  Procedures 

§  2.71  Statements  of  positions  and  trial 
briefs. 

The  presiding  officer  may  require  parties 
and  amici  curiae  (o  file  WTltten  statements 
or  position  prior  to  the  beginning  of  a  hear¬ 
ing,  to  submit  trial  briefs,  and  to  participate 
in  conferences  to  settle,  simplify,  or  fix  the 
issues  in  a  proceeding. 

§  2.72  Evidentiary  purpose. 

(a)  The  hearing  is  directed  to  receiving 
factual  evidence  and  expert  opinion  testimo¬ 
ny  related  to  the  issues  in  the  proceeding. 
Argument  will  not  be  received  in  e'  idence; 
rather  it  should  be  presented  In  statements, 
memoranda,  or  briefs,  as  determined  by  the 
presiding  officer.  Brief  opening  statemc»its 
which  shall  be  limited  to  statement  of  the 
party's  position  and  what  he  Intends  to 
prove,  may  be  made  at  hearing.-,. 

(b)  Hearings  for  the  reception  of  evidence 
will  be  held  only  In  cases  where  Issues  of 
fact  mast  be  re.solved  in  order  to  aetermine 
whether  the  respondent  has  tailed  to 
comply  with  one  or  more  applicable  require¬ 
ments  of  Part  1  of  this  title.  In  any  case 
where  it  appears  from  the  respondent’s 
aaswer  to  the  notice  of  hearing  or  opportu¬ 
nity  for  hearing,  from  his  failure  timely  to 
answer,  or  from  his  admissions  or  stipula¬ 
tions  in  the  record,  that  there  are  no  mat¬ 
ters  of  material  fact  in  dispute,  the  presid¬ 
ing  officer  may  enter  an  order  so  fuiding, 
vacating  the  hearing  date  if  one  ha.s  been 
.set,  and  fixing  the  time  for  filing  briefs 
under  §2.101.  Thereafter  the  proceedings 
shall  go  to  conclusion  in  accordance  with 
Subpart  J  of  this  part.  The  presiding  officer 
may  allow  an  appeal  from  such  order  in  ac¬ 
cordance  with  §  2.86. 

§  2.73  Testimony. 

Testimony  shall  be  given  orally  under 
oath  or  affirmation  by  w'itnesse.s  at  the 
hearing;  but  the  presiding  officer,  in  his  dis¬ 
cretion,  may  require  or  permit  that  the 
direct  testimony  of  any  witness  be  prepared 
in  writing  and  served  on  all  parties  in  ad¬ 
vance  of  the  hearing.  Such  testimony  may 
be  adopted  by  the  witness  at  the  hearing 
and  filed  a.s  part  of  the  record  thereof. 
Unless  authorized  by  the  presiding  officer, 
witne.«ses  will  not  be  permitted  to  read  pre¬ 
pared  testimony  into  the  record.  Except  as 
provided  in  §5  2-75  and  2.76,  witnesses  shall 
be  available  at  the  hearing  for  cro&s-exand- 
natlon. 

§2.74  Exhibits. 

Proposed  exhibits  shall  be  exchanged  at 
the  prehearing  conference,  or  otherwi.se 
prior  to  the  hearing  if  the  pre.siding  officer 
so  requires.  Proposed  exhibits  not  so  ex¬ 
changed  may  be  denied  admission  as  evi¬ 
dence.  The  authenticity  of  all  proposed  ex¬ 
hibits  exchanged  prior  to  hearing  will  be 
deemed  admitted  unless  written  objection 
thereto  is  filed  prior  to  the  hearing  or 
luiless  good  cause  is  shown  at  the  hearing 
fur  failure  to  file  such  written  objection. 

§2.75  Affidavits. 

An  affidavit  is  not  inadmissible  as  such. 
Unless  the  presiding  officer  fixes  other  time 
periods,  affidavits  shall  be  filed  and  served 
on  the  parties  not  later  than  15  days  prior 
to  the  hearing:  and,  not  le.ss  than  7  days 
prior  to  hearing,  a  party  may  file  and  serve 
w'ritten  objection  to  any  affidavit  on  the 
ground  that  he  believes  it  necessary  to  test 
the  truth  of  assertlon.s  therein  at  hearing. 
In  such  event  the  assertions  objected  to  will 


not  be  received  in  evidence  unless  the  af¬ 
fiant  is  made  available  for  cross-examina¬ 
tion,  or  the  presiding  officer  determines 
that  cross-examination  is  not  necessary  for 
the  full  and  true  dlsclsoure  of  facts  referred 
to  in  such  assertioas.  Notwithstanding  any 
objection,  however,  affidavits  may  be  con¬ 
sidered  in  the  ca.se  of  any  re-spondent  who 
waives  a  hearing. 

§  2.76  Depositions. 

Upon  such  terms  as  the  presiding  officer 
determines  to  be  just,  and  for  the  conve¬ 
nience  of  the  parties  or  of  the  Department, 
the  pre.siding  officer  ma;/  authorize  or  diiect 
the  testimony  of  any  witness  to  be  taken  by 
deposition. 

§  2.77  Admissions  as  to  facts  and  docu¬ 
ments. 

Not  later  than  15  days  prior  to  the  sched¬ 
uled  date  of  the  hearing  except  for  good 
caase  show'n,  or  prior  to  .such  earlier  date  as 
the  presiding  officer  may  order,  any  party 
may  serve  upon  an  opposing  party  a  w'ritten 
request  for  the  admission  of  the  genuine¬ 
ness  and  authenticity  of  any  rcli  vant  uocu- 
menis  described  in  and  exhibited  with  ti  e 
request,  or  for  the  admission  of  the  truth  of 
any  relevant  matters  of  fart  stated  in  the 
request.  Each  of  the  matters  of  which  an 
admis-sion  is  requested  shall  be  deemed  ad¬ 
mitted  unless  witiiln  a  period  de.slgn-tcd  in 
the  request  (not  less  than  10  days  after  ser¬ 
vice  thereof,  cr  within  such  further  time  as 
the  presldung  officer  may  allow  upon  motion 
and  nclicc)  the  party  to  whom  the  request 
is  directed  serves  upon  the  requesting  party 
a  sworn  statement  either  denying  sp  •clfical- 
ly  the  matters  of  which  an  Pdmlssion  Is  re¬ 
quested  or  setting  forth  in  detail  the  rea¬ 
sons  why  he  cannot  truthfully  either  admit 
or  deny  such  matters.  Copies  of  requests  lor 
admission  and  answers  thereto  shall  be 
served  on  all  parties.  Any  admission  made 
by  a  party  to  such  request  is  only  for  the 
purpo.se.s  of  the  pending  proceeding,  or  any 
proceeding  or  action  instituted  for  the  en¬ 
forcement  of  any  order  entered  therein,  and 
shall  not  constitute  an  admission  by  him  for 
any  other  purpo.se  or  be  u.sfd  against  him  in 
any  other  proceeding  or  action. 

§  2.78  Evidence. 

Irrelevant,  immaterial,  unreliable,  end 
unduly  repetitious  evidence  will  be  ex¬ 
cluded. 

§  2.79  CrofUi-examination. 

A  witness  may  be  cro.ss-examined  on  any 
matter  material  to  the  pi  oceedlng. 

§  2  80  UiLsponsored  written  material. 

Letters  expressing  view's  or  urging  action 
and  other  unspoasored  written  material  re¬ 
garding  matters  in  Issue  in  a  hearing  will  be 
placed  in  the  correspondence  section  of  the 
docket  of  the  proceeding.  The.se  data  are 
not  deemed  part  of  the  evidence  or  record  in 
the  hearing. 

§  2.81  Objections. 

Objections  to  evidence  shall  be  timely  and 
briefly  state  the  ground  relied  upon. 

§  2.82  Exceptions  to  rulings  of  presiding  of¬ 
ficer  unnecessary. 

Exceptions  to  ru]ing.s  of  the  pre.siding  offi¬ 
cer  are  ,unnece.s.sary.  It  is  sufficient  that  a 
party,  at  the  time  the  ruling  of  the  presid¬ 
ing  officer  is  sought,  makes  knewm  the 
action  which  he  desires  the  presiding  officer 
to  take,  or  his  objection  to  an  action  taken, 
and  his  groionds  therefor. 


FEDERAL  REGISTER,  VOL.  43,  NO.  76— WEDNESDAY,  APRIL  19,  1978 


16668 


PROPOSED  RULES 


§  2.83  Official  notice. 

Where  official  notice  Is  taken  or  is  to  be 
taken  of  a  material  fa>:t  not  appearing  in 
the  evidence  of  record,  any  party  on  timely 
reque.st.  shall  be  afforded  an  opportunity  to 
show  the  contrary. 

§  2  84  Public  document  items. 

Whenever  there  is  offered  (in  whole  or  in 
part)  a  public  document,  such  as  an  official 
report,  decision,  opinion,  or  published  scien¬ 
tific  or  economic  statistical  data  Issued  by 
any  of  the  executive  departments  for  their 
subdivisions),  legislative  agencies  or  commit¬ 
tees.  or  administrative  agencies  of  the  Fed¬ 
eral  Government  (including  Government- 
owmed  corporations),  or  a  similar  document 
issued  by  a  State  or  its  agencies,  and  such 
document  (or  part  thereof)  has  been  shown 
by  the  offeror  to  be  reasonably  available  to 
the  public,  such  document  need  not  be  pro¬ 
duced  or  marked  for  identification,  but  may 
be  offered  for  official  notice,  as  a  public  doc¬ 
ument  item  by  specifying  the  document  or 
relevant  part  thereof. 

§  2.85  Offer  of  proof. 

An  offer  of  proof  made  in  connection  with 
an  objection  taken  to  any  ruling  of  the  pre¬ 
siding  officer  rejecting  or  excluding  prof¬ 
fered  oral  testimony  .shall  consist  of  a  state¬ 
ment  of  the  substance  of  the  evidence 
which  counsel  contends  would  be  adduced 
by  such  testimony;  and,  if  the  excluded  evi¬ 
dence  consists  of  evidence  in  documentary 
or  WTitten  form  or  of  reference  to  docu¬ 
ments  or  records,  a  copy  of  such  evidence 
shall  be  marked  for  identification  and  shall 
accompany  the  record  as  the  offer  of  proof. 

§  2.86  Appeals  from  ruling  of  presiding  offi¬ 
cer. 


§  2.92  Record  for  decision. 

The  transcript  of  te.stimony,  exhibits,  and 
all  papers  and  requests  filed  In  the  proceed¬ 
ings,  except  the  correspondence  section  of 
the  docket,  including  rulings  and  any  rec¬ 
ommended  or  Initial  decision  shall  consti¬ 
tute  the  exclusive  record  for  decision. 

SoBPART  J— Posthearing  Procedures, 
Decisions 

5  2.101  Posthearing  briefs:  proposed  find¬ 
ings  and  conclusions. 

(a)  The  pre.siding  officer  shall  fix  the  time 
for  filing  posthearing  briefs,  which  may 
contain  proposed  findings  of  fact  and  con¬ 
clusions  of  law  and,  if  permitted  reply 
briefs. 

(b)  Briefs  should  Include  a  summary  of 
the  evidence  relied  upon,  together  with  ref¬ 
erences  to  exhibit  numbe.-s  and  pages  of  the 
tran.script,  with  citations  of  the  authorities 
relied  upon. 

§  2.102  Decisions  following  hearing. 

When  the  time  for  submission  of  post- 
hearing  briefs  has  expired,  the  presiding  of¬ 
ficer,  if  the  responsible  Department  official, 
shall  make  a  final  decision.  If  the  presiding 
officer  is  a  hearing  examiner,  he  shall  certi¬ 
fy  tiie  entire  record.  Including  his  recom¬ 
mended  findings  and  proposed  decision,  to 
the  responsible  Department  official  or.  if  so 
authorized,  shall  make  an  initial  decision.  A 
copy  of  the  recommended  findings  and  pro¬ 
posed  decision,  or  of  the  initial  decision, 
shall  be  served  upon  all  parties,  and  amici,  if 
any. 

§2.103  Exceptions  to  initial  or  recommend¬ 
ed  decisions. 

Within  30  days  after  the  mailing  of  an  ini- 


Ruling.s  of  the  presiding  officer  may  not 
be  appealed  to  the  responsible  Department 
official  prior  to  his  consideration  of  the 
entire  proceeding  except  with  the  consent 
of  the  presiding  officer  and  where  he  certi¬ 
fies  on  the  record  or  in  writing  that  the 
allowance  of  an  interlocutory  appeal  is 
clearly  necessary  to  prevent  exceptional 
delay,  expense,  or  prejudice  to  any  party,  or 
substantial  detriment  to  the  public  interest. 
If  an  appeal  is  allow’ed,  any  party  may  file  a 
brief  with  the  responsible  Department  offi¬ 
cial  within  such  period  as  the  presiding  offi¬ 
cer  directs.  No  oral  argument  will  be  heard 
unless  the  responsible  Department  official 
directs  otherwise.  At  any  time  prior  to  sub¬ 
mission  of  the  proceeding  to  him  for  deci¬ 
sion,  the  responsible  Department  official 
may  direct  the  presiding  officer  to  certify 
any  question  or  the  entire  record  to  him  for 
decision.  Where  the  entire  record  is  so  certi¬ 
fied,  the  presiding  officer  shall  recommend 
a  decision. 

Subpart  I— The  Record 
5  2.91  Official  transcript. 


tial  or  recommended  decision,  any  party 
may  file  exceptions  to  the  decision,  stating 
reasons  therefor,  with  the  responsible  De¬ 
partment  official.  Ariy  other  party  may  file 
a  response  thereto  within  45  days  after  the 
mailing  of  the  decision.  Upon  the  filing  of 
such  exceptions,  the  responsible  Depart¬ 
ment  official  shall  review  the  decision  and 
issue  his  decision  thereon. 

§2.104  Final  decisions. 

(a)  The  responsible  Department  official 
shall  make  the  final  decision  in  all  proceed¬ 
ings  under  this  part  after  expiration  of  all 
applicable  time  limits  provided  in  §  2.101  or 
§2.103. 

(b)  Where  the  hearing  is  conducted  by  a 
hearing  examiner  w-ho  makes  an  initial  deci¬ 
sion,  if  no  exceptions  thereto  are  filed 
within  the  30-day  period  specified  in  §  2.103, 
such  Initial  decision  shall  become  the  final 
decision  of  the  responsible  Department  offi¬ 
cial  upon  his  approval  thereof  and  shall 
constitute  "final  agency  action"  within  the 
meaning  of  5  U.S.C.  704  (formerly  section 
10(c)  of  the  Administrative  Procedure  Act), 
subject  to  the  provisions  of  paragraph  (c)  of 
this  section. 

(c)  Where  the  final  decision  of  the  respon¬ 
sible  Department  official  does  not  provide 
for  the  suspension  or  termination  of.  or  the 
refusal  to  grant  or  continue.  Federal  finan¬ 
cial  assistance  or  the  imposition  of  any 
other  sanction,  it  is  an  “order”  within  the 
meaning  of  5  U.S.C.  551(6)  (formerly  section 
2(d)  of  the  Administrative  Procedure  Act) 
and  shall  constitute  "final  agency  action" 
within  the  meaning  of  5  U.S.C.  704  (former¬ 
ly  section  10c)  of  the  Administrative  Proce¬ 
dure  Act).  When  such  final  decision  of  the 
responsible  Department  official  (other  than 


the  Secretary)  doe.s  provide  for  suspension 
or  termination  of.  or  the  refusal  to  grant  or 
continue.  Federal  financial  assistance  or  the 
imposition  of  any  other  sanction,  such  deci¬ 
sion  shall  not  constitute  an  "order"  or  “final 
agency  action"  until  approved  by  the  Secre¬ 
tary. 

(d)  All  final  derisions  .shall  be  promptly 
served  on  all  parties,  and  amici,  if  any. 

§2.105  Oral  argument  .to  the  responsible 
Department  official. 

(a)  If  any  party  desires  to  argue  a  ca.se 
orally  on  exceptions  or  replies  to  exceptions 
to  an  initial  or  recommended  decLsion,  or 
upon  review  on  initiative  of  the  responsible 
Department  official,  he  shall  make  such  re¬ 
quest  in  writing.  The  responsible  Depart¬ 
ment  official  may  grant  or  deny  such  re¬ 
quests  in  his  discretion.  If  granted,  he  will 
serve  notice  of  oral  arguments  on  all  parties. 
The  notice  will  set  forth  the  order  of  pre¬ 
sentation.  the  amount  of  time  allotted,  and 
the  time  and  place  for  argument.  The 
names  of  persons  who  will  argue  should  be 
filed  with  the  Civil  Rights  docket  clerk  not 
later  tlian  7  days  before  the  date  set  for  oral 
argument. 

(b)  The  purpose  of  oral  argument  is  to  em¬ 
phasize  and  clarify  the  written  argument  in 
the  briefs.  Reading  at  length  from  the  brief 
or  other  texts  is  not  favored.  Participants 
should  confine  their  arguments  to  points  of 
controlling  importance  and  to  points  upon 
which  exceptions  have  been  filed.  Consoli¬ 
dation  of  appearances  at  oral  argument  by 
parties  taking  the  same  side  will  permit  the 
parties’  interests  to  be  presented  more  effec¬ 
tively  in  the  time  allotted. 

(c)  Pamphlets,  charts,  and  other  written 
material  may  be  presented  at  oral  argument 
only  if  such  material  is  limited  to  facts  al¬ 
ready  in  the  record  and  is  served  on  all  par¬ 
ties  and  filed  with  the  Civil  Rights  docket 
clerk  at  least  7  day.s  before  the  argument. 

§  2.106  Service  on  amici  curiae. 

All  briefs,  exceptions,  memoranda,  re¬ 
quests,  and  decisions  referred  to  in  this  Sub¬ 
part  J  shall  be  served  upon  amici  curiae  at 
the  same  times  and  in  the  same  manner  re¬ 
quired  for  service  on  parties.  Any  wrrltten 
statements  of  position  and  trial  briefs  re- 
qired  of  parties  under  §  2.71  shall  be  served 
on  amici. 

Subpart  K— Judicial  Standards  op  Practice 
§2.111  Conducts. 

Parties  and  their  representatives  are  ex¬ 
pected  to  conduct  themselves  with  honor 
and  dignity  and  observe  judicial  standards 
of  practice  and  ethics  in  all  proceedings. 
They  should  not  indulge  in  offensive  per¬ 
sonalities,  unseemly  wrangling,  or  intemper¬ 
ate  accusations  or  characterizations.  A  rep¬ 
resentative  of  any  party  whether  or  not  a 
lawyer  shall  observe  the  traditional  respon¬ 
sibilities  of  lawyers  as  officers  of  the  court 
and  use  his  best  efforts  to  restrain  his  client 
from  improprieties  in  connection  with  a  pro¬ 
ceeding. 

§2.112  Improper  conduct. 

With  respect  to  any  proceeding  it  is  im¬ 
proper  for  any  interested  person  to  attempt 
to  sway  the  Judgment  of  the  responsible  De- 
pau'tment  official  by  undertaking  to  bring 
pressure  or  influence  to  bear  upon  any  offi¬ 
cer  having  a  responsibility  for  a  decision  in 
the  proceeding,  or  his  staff.  It  is  improper 
that  such  interested  persons  or  any  mem¬ 
bers  of  the  Department’s  staff  or  the  presid¬ 
ing  officer  give  statements  to  communica- 


The  Department  will  designate  the  offi¬ 
cial  reporter  for  all  hearings.  The  official 
transcripts  of  testimony  taken,  together 
with  any  exhibits,  briefs,  or  memoranda  of 
law  filed  therewith  shall  be  filed  with  the 
Department.  ’Transcripts  of  testimony  in 
hearings  may  be  obtained  from  the  official 
reporter  by  the  parties  and  the  public  at 
rates  not  to  exceed  the  maximum  rates 
fixed  by  the  contract  between  the  Depart¬ 
ment  and  the  reporter.  Upon  notice  to  all 
parties,  the  presiding  officer  may  authorize 
corrections  to  the  transcript  which  involve 
matters  of  substance. 
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tions  media,  by  paid  advertisement  or  other¬ 
wise,  desittned  to  Influence  the  judgment  of 
any  officer  having  responsibility  for  a  deci¬ 
sion  in  the  proceeding,  or  his  staff.  It  is  im¬ 
proper  for  any  person  to  solicit  communica¬ 
tions  to  any  such  officer,  or  his  staff,  other 
than  proper  communications  by  parties  or 
amici  curiae. 

§  2.113  Ex  parte  communications 

Only  persons  employed  by  or  assigned  to 
work  with  the  responsible  Department  offi¬ 
cial  who  perfonn  no  investigative  or  pros¬ 
ecuting  function  in  connection  with  a  pro¬ 
ceeding  shall  communicate  ex  parte  with 
the  responsible  Department  official,  or  the 
presiding  officer,  or  any  employee  or  person 
involved  in  the  decisional  process  in  such 
proceedings  with  respect  to  the  merits  of 
that  or  a  factually  related  proceeding.  The 
responsible  Department  official,  tlie  presid¬ 
ing  officer,  or  any  employee  or  person  in¬ 
volved  in  the  decisional  process  of  a  pro¬ 
ceeding  shall  communicate  ex  paHe  with  re¬ 
spect  to  the  merits  of  that  or  a  factually  re¬ 
lated  proceeding  only  with  persons  who  are 
employed  by  or  assigned  to  work  with  them 
and  who  perform  no  Investigative  or  pros¬ 
ecuting  function  in  connection  with  the  pro¬ 
ceeding. 

§  2. 1 1 4  Expeditious  treatment. 

Requests  for  expeditio'is  treatment  of 
matters  pending  before  the  responsible  De¬ 
partment  official  or  the  presiding  officer  are 
deemed  communieations  on  the  merits,  and 
are  improper  except  when  forwarded  from 
parites  to  a  proceeding  and  served  upon  all 
other  parties  thereto.  Such  communications 
should  be  in  the  form  of  a  motion. 

§2.115  Matters  not  prohibited. 

A  request  for  information  which  merely 
inquires  about  the  status  of  a  proceeding 
without  discussing  issues  or  expre.ssing 
points  of  view  Is  not  deemed  an  ex  parte 
communication.  Such  requests  should  be  di¬ 
rected  to  the  Civil  Rights  ducket  clerk. 
Communications  with  respect  to  minor  pro¬ 
cedural  matters  or  inquiries  or  emergency 
requests  for  extensions  of  time  arc  not 
deemed  ex  parte  communications  prohibited 
by  §2.113.  Where  feasible,  however,  such 
communications  should  be  by  letter  with 
copies  to  all  parites.  Ex  parte  communica¬ 
tions  between  a  respondent  and  the  respon¬ 
sible  Department  official  or  the  Secretary 
with  respect  to  securing  such  respondent’s 
voluntary  compliance  with  any  requirement 
of  Part  1  of  this  title  are  not  prohibited. 

§  2.116  Filing  of  ex  parte  communications. 

A  prohibited  communication  in  writing  re¬ 
ceived  by  the  Secretary,  the  responsible  De¬ 
partment  official,  or  by  the  presiding  offi¬ 
cer,  shall  be  made  public  by  placing  it  in  the 
correspondence  file  of  the  docket  in  the  case 
and  will  not  be  considered  as  part  of  the 
record  for  decision.  If  the  prohibited  com¬ 
munication  is  received  orally,  a  memoran¬ 
dum  setting  forth  its  substance  shall  be 
made  and  filed  in  the  correspondence  sec¬ 
tion  of  the  docket  in  the  case.  A  person  re¬ 
ferred  to  in  such  memorandum  may  file  a 
comment  for  Inclusion  in  the  docket  if  he 
considers  the  memorandum  to  be  incorrect. 


SOBPART  L~P0STTERMINATI0N  PROCEEDINGS 
§2.121  Posttermination  proceedings. 

(a)  An  applicant  or  recipient  adversely  af¬ 
fected  by  the  order  terminating,  di.scor.tinu- 
Ing,  or  refusing  Federal  financial  a.ssistRnce 
in  consequence  of  proceedings  pursuant  to 
this  title  may  request  the  responsible  De¬ 
partment  official  for  an  order  autho-izing 
payment,  or  permitting  lesumpllon,  of  Fed¬ 
eral  financial  assistance.  Such  request  shall 
be  in  writing  and  shall  aliirmalively  show 
that,  since  entry  of  the  order,  it  has  brought 
its  program  or  activity  into  compliance  with 
the  requirem.ents  of  the  Act  and  with  Part  1 
of  this  title,  and  shall  set  forth  specifically, 
and  in  detail,  the  steps  w'hich  it  has  taken  to 
achieve  such  compliance,  if  the  responsible 
Department  official  denies  such  request,  the 
applicant  or  recipient  shall  be  given  an  ex¬ 
peditious  hearing  if  it  .so  requests  in  writing 
and  specifics  why  it  believes  the  responsible 
Department  official  to  have  been  in  error. 
The  requc.st  for  such  a  hearing  shall  be 
adre.sscd  to  the  responsible  Department  of¬ 
ficial  and  shall  be  made  within  30  days  after 
the  applicant  or  recipient  is  informed  that 
the  responsible  Dcparlmeni  cfiicial  has  re¬ 
fused  to  authorize  payment  or  permit  re¬ 
sumption  of  Federal  financi.al  as-sistance. 

(b)  In  the  event  that  a  hearing  shall  be  re¬ 
quested  pursuant  to  paragraph  (a)  of  this 
section,  the  hearing  procedures  established 
by  this  part  shall  be  applicable  to  the  pro¬ 
ceedings,  except  as  otherwise  provided  in 
this  section. 

ScBPART  M— Definitions 
§2.131  Definitions. 

(a)  The  definitions  contained  in  §  1.2  of 
this  title,  to  the  extent  applicable,  apply  to 
this  part. 

(b)  The  term  “hearing  examiner”  is  used 
in  the  sense  in  which  used  in  5  U..S.C.  3105 
and  3344  (formely  sec.  11  of  the  Administra¬ 
tive  Procedure  Act). 

(c)  “Presiding  officer,”  in  any  particular 
matter,  may  be  the  as.signed  hearing  exam¬ 
iner  or  the  responsible  Department  official. 

Appendix  C— Nondiscrimination  With  Re¬ 
spect  TO  THE  Handicapped  in  Federaedy 

Assisted  Programs 

Executive  Order  11914.  April  28, 1976 

By  virtue  of  the  authority  vested  in  me  by 
the  Constitution  and  statutes  of  the  United 
States  of  America,  including  section  301  of 
title  3  of  the  United  States  Code,  and  as 
President  of  the  United  .States,  and  in  order 
to  provide  for  consistent  Implementation 
within  the  Federal  Government  of  section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794),  it  is  hereby  ordered  a;5  follows: 

Section  1,  The  Secretary  of  Health.  Edu¬ 
cation,  and  Welfare  shall  coordinate  the  im¬ 
plementation  of  .section  504  of  the  Rehabili¬ 
tation  Act  of  1973,  as  amended,  hereinafter 
referred  to  as  section  504,  by  all  Federal  de¬ 
partments  and  agencies  empowered  to 
extend  Federal  financial  assistance  to  any 
program  or  activity.  The  secretary  shall  es¬ 
tablish  standards  for  determining  who  are 
handicapped  individuals  and  guidelines  for 
determining  what  are  discriminatory  prac¬ 


tices,  within  the  meaning  of  section  504. 
The  Secretary  sh.^ll  assist  Federal  depart¬ 
ments  and  agencies  to  coordinate  their  pro¬ 
grams  and  activities  and  shall  consult  with 
such  departments  and  agencies,  as  neces¬ 
sary,  so  that  consistent  policies,  practices, 
and  procedures  are  adopted  with  respect  to 
the  enforcement  of  section  504. 

Sec.  2.  In  order  to  Implement  the  provi¬ 
sions  of  section  504,  each  Federal  depart¬ 
ment  and  agency  empowered  to  provide 
Federal  financial  assistance  shall  issue 
rules,  regulations,  and  directives,  consistent 
with  the  standards  and  procedures  estab¬ 
lished  by  the  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare. 

Sec.  3.  (a)  Whenever  the  approml.ate  de¬ 
partment  or  agency  determines,  upon  all 
the  information  available  to  it,  that  any  re¬ 
cipient  of,  or  applicant  lor.  Federal  financial 
assistance  Ls  in  noncompliance  w'ith  the  re¬ 
quirements.  adopted  pursuant  to  this  order, 
steps  to  secure  voluntary  compliance  shall 
be  carried  out  In  accord.mce  with  standards 
and  procedures  established  pursuant  to  this 
order. 

(b)  If  voluntary  compliance:  cannot  be  se¬ 
cured  by  informal  means,  compliance  with 
section  504  may  be  effected  by  the  suspen¬ 
sion  or  termination  of.  or  refusal  to  award 
or  continue.  Federal  finanrial  assistanee  or 
by  other  appropriate  means  authorized  by 
law,  in  accordance  with  standards  and  pro¬ 
cedures  established  pursuant  to  this  order. 

(c)  No  such  suspension  or  termination  of, 
or  refusal  to  award  or  continue.  Federal  fi¬ 
nancial  assistance  shall  become  effective 
unless  there  has  been  an  express  finding, 
after  opportunity  for  a  hcarini',  of  a  failure 
by  the  recipient  of,  or  applicant  for.  Federal 
financial  a.'xsistance  to  comply  with  the  re¬ 
quirements  adopted  pursuant  to  this  order: 
however,  such  suspeasion  or  termination  of. 
or  refusal  to  award  or  continue.  Federal  fi¬ 
nancial  assistance  shall  be  limited  in  its 
effect  to  the  particular  program  or  activity 
or  part  thereof  with  respect  to  which  there 
has  been  such  a  finding  of  noncompltance. 

Sec.  4.  Each  Federal  department  and 
agency  shall  furnish  the  Secretary  of 
Health,  Education,  and  Welfare  such  re¬ 
ports  and  information  as  the  Sccret.ary  re¬ 
quests  and  shall  cooperate  with  the  Secre¬ 
tary  In  the  implementation  of  section  504. 

Sec.  5.  The  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare  may  adopt  rules  and  regu¬ 
lations  and  issue  orders  which  he  deems  are 
necessary  to  carry  out  his  responsibilities 
under  this  order.  The  Secretary  shall  ensure 
that  such  rules,  regulations,  and  orders  are 
not  inconsistent  with,  or  duplicative  of, 
other  Federal  Government  policies  relating 
to  the  handicapped,  including  those  policies 
adopted  in  accordance  with  .sectioris  501, 
502,  and  503  of  the  Rehabilitation  Act  of 
1973,  a.s  amended,  or  the  Architectural  Bar¬ 
riers  Act  of  1968  (42  U.S.C.  4151  et  seq.X 

Gerald  R.  Ford 

The  White  House, 

April  28.  1976. 

Issue(i  at  Washington,  D.C.,  April  14, 
1978. 

Patricia  Roberts  Harris, 

Secretary. 

[FR  Doc.  78-10564  Filed  4-18-78;  8:45  am] 
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